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Introduction

Although legal standards for capacity for different purposes (managing property,

making decisions regarding personal care, gifting or making a will) vary, they share

characteristics that make it possible to apply similar strategies to undermine capacity

assessments. Each of these four types of capacity assessment requires an assessor, whether a

solicitor or a person prescribed by regulations, to follow strict procedural guidelines. The failure

to follow such guidelines may result in the inadmissibility of the assessment in court. Further,

almost every capacity standard requires the grantor to understand the personal or financial nature

of his particular circumstances, and to appreciate the legal consequences of assigning his

respective personal or property rights to someone else. As a result, one can scrutinize the depth

of the questions posed to the person being assessed and whether or not the answers given were

properly probed.

Such inquiry is especially important with respect to capacity assessments under

the Substitute Decisions Act (SDA)'. While issues of testamentary capacity and capacity to make

gifts are usually retrospective since they often occur after the person's death, an assessment of

capacity under the SDA affects the future of a person, the very nature of the person's autonomy

and "results in the abrogation of one or more of the most fundamental of her rights: the right to

"The authors gratefully acknowledge the assistance of Lidiya Nychyk, student-at-law at Fraser Milner Casgrain
LLP, in the preparation of this paper.
' Substitute Decisions Act^ 1992, S.0.1992, c. 30 [5D/4].
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sovereignty over her person and the right to dominion over her property."^ That is why courts

have maintainedthat these rights "should not be lightly interferedwith."'

Consequently, the threshold for finding a person incapable of managing his

propertyor making personalcare decisions is higher than the thresholdused to assess a person*s

capacity for purposes of granting or revoking a power of attorney, either for personal care or

property, or for creating a will and making gifts. This distinction is evidenced by the fact that

only qualified assessors can find a person incapable of managing his property or making personal

care decisions, whereas a solicitor's informal assessment of testamentary capacity may be

sufficient to establish that the person hadrequired capacity to makea will.

Legal Standards for Capacity Assessments

The capacity threshold fora power of attorney forpersonal care is lower than for

a power of attorney for property, and the latter is lower than the capacity required to execute a

will.* Thecapacity test to make a gift depends on such factors as the size of a gift. Forsmaller

gifts, the capacity threshold is lower than the test for testamentary capacity, which, however,

shifts to the test for testamentary capacity in thecase of sizable gifts.®

• Power ofAttorneyfor Property

The legal standard for capacity to grant a continuing power of attomey for

property requires that a person: (a) knows what kind of property he or she has and its

approximate value; (b) is aware of obligations owed to his or herdependants; (c) knows that the

^Abramsv. Abrams, 2009CanLII 12798 (ONS.C.D.C.) at para.56.
' Ibid, atpara. 57.
*Penny v. Bolen, 2008 CanLII 48145 (ON S.C.) at para. 19.
®Michael Kerr and Rachel Blumenfeld, "Mental Capacity and Incapacity: What the Gift Planner Should Know'
(Paper presented to theCAGP 16"' Annual Conference, 22-24 April 2009) at3,online: <http://www.cagp-
acpdp.org/uploads/w2%206%20mental%20capacity-blumenfeld-kerr.pdf^.
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attorney will be able to do on the person's behalf anything in respect of property that the person

could do if capable, except make a will, subject to the conditions and restrictions set out m the

power of attorney; (d) knows that the attorney must account for his or her dealings with the

person's property; (e) knows that he or she may, if capable, revoke the continuing power of

attorney; (f) appreciates that unless the attorney manages the property prudently its value may

decline; and (g) appreciates the possibility that the attorney could misuse the authority given to

him or her.®

The legal standard for capacity to grant a power of attorney for property is less

rigorous than the legal standard to manage property and may be given even if the person was

found to be incapable of managing his property.^

• Power ofAttorneyfor Personal Care

A person has capacity to grant a power of attorney forpersonal care if theperson:

(a) has the ability to understand whether the proposed attorney has a genuine concern for the

person's welfare; and (b) appreciates that the person may need to have the attorney make

decisions for the person. ® The legal standard for capacity to grant a power of attorney for

personal care is less rigorous than the legal standard for capacity to make decisions with respect

to personal care, which includes "health care, nutrition, shelter, clothing, hygiene or safety."'

Consequently, capacity to grant a power of attorney for personal care may exist even if the

person wasfound to be incapable ofmaking personal caredecisions.'̂

*5wpranote l,ss. 8(l)(a)-{g).
^D'Arcy Hiltz & Anita Szigeti,y4 Guide toConsentandCapacity Law inOntario LexisNexis,
2010) at27; Supranote 1, s. 9(1).

note l,ss. 47(l)(aHb).
^Ibid.,s. 45.

Supra note 7 at 40; Supra note I, s. 47(2).
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• Attacking the CapacityAssessmentfor Granting/Revoking PowersofAttorney

Although the thresholds for the capacity to grant/revoke a power of attorney for

personal care and for a powerof attorney for property are different, both capacity assessments

may be subject to attacks based on procedural inconsistencies. Mesesnel (Attorney of) v.

Kumer^^ a case in which the capacity to grant and revoke a power of attorney both for personal

care andproperty were considered, suggests a critical approach to theassessor*s report.

In Mesesnel, the assessor's report was attacked both on procedural and

substantive grounds. Theprocedural aspect of undermining an assessment may include focusing

on problematic aspects such as insufficient use of medical tests, a failure to follow the format of

the assessment forms, and a failure to refer to the standards set out in the SDA. InMesesnel, the

assessor provided his opinion ofthe client's capacity in three separate reports, without directly

answering the question ofwhether or not the client was capable of granting powers ofattorney.

Moreover, the assessor did not refer to the legal standards provided in the SDA and used only

one standard medical assessment test.

Onthe substantive level, the report should be free from bias and should be based

on clear medical analysis. If the assessor takes sides in a legal dispute, his conclusions with

respect to the capacity ofa person may be compromised. In Mesesnely the assessor sympathized

with his patient, attacked the patient's lawyer as being manipulative and failed to support his

inferences by a comprehensive medical analysis. As a result of these errors, the court rejected

his assessment and ordered a new one in order to have "full and feir medical and neurological

data".'^

" (2000] OJ. No. 1897 [Mesesnef].
Ibid, at para. 11.
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The Mesesnel case also demonstrated that the evidence relied upon in medical

assessments may be subject to attack. None of the SDA capacity tests specify what kind of

evidence should be used to assess a person.'^ This can either strengthen or weaken an

assessment report. Although facts of the case dictate what kind of evidence should be adduced,

the weightofmedical assessments can be undermined if they do not list certain medical standard

tests for mental capacity assessments, do not inquire into medication the patient Is taking and its

effecton his capacity, and if the medical analysis is disconnected from the legal standards set out

in the SDA."

Alternatively, to undermine the assessor's capacity assessment, one may inquire

into theassessor's training. Currently, the capacity assessors' formal training is restricted only to

those findings they are certified to make: capacity to manage property and capacity to make

personal care decisions. The training does not extend to other aspects of capacity under the

SDA, on which assessors nonetheless sometimes opine, such as capacity to grant/revoke a

continuing power of attorney for property, capacity to grant/revoke a power of attorney for

personal care, capacity to make a will or capacity to instruct counsel.'® Consequently, it is

critical that a lawyer inquires into an assessor's qualifications to conduct an assessment of a

particular aspect of capacity that may be in issue on which the assessor has purported to render

an opinion.'̂ The legalrelevance or weight assigned to a finding communicated by the assessor

ultimately may well depend on whether the determination was one the assessor was certified to

make under the SDA or whether the assessorwas merelyoffering his or her opinion.

Jan Goddard, "Capacity and Other Issues in Power ofAttorney and Guardianship Disputes'* in 21''' Annual Estates
and TrustsSummit (Toronto: The Law Society of Upper Canada, 2008) at 2-3.

Supra note 11 at para. 11.
" Supra note 13 at 2-5.
'^/6/</,at2-6.
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♦ Testamentary Capacity and Capacity to Make Gifts

Unlike assessments for the purposes of determining capacity to manage property

and making personal care decisions, where a qualifiedassessor assesses a person's capacity, it is

often a solicitor who assesses the testamentary capacity of a client intending to create a will or

makea gift. The solicitor has a duty to assess the client's testamentary capacity beforedrafting a

will" to avoid the mistake of equating a person's lucidity with testamentary capacity." The case

law states that a person of unsound mind cannot make a will." The legal standard for

testamentary capacity was established in Banks v. Goodfellow as the person's understanding of

the nature of a will and the extent of his assets, knowledge of persons who have a reasonable

claim to being beneficiaries, apprehension of the consequences of disposition of the assets,

capacity to communicate hiswishes in a clear manner and ensuring that the testator is free from

delusions that might influence the disposition of the estate." However, it is notsufficient forthe

testator to simply communicate his wishes. The fact that a person understands a question and

gives a rational answer is not determinative of thatperson's sound mind and capacity to make a

will; '̂ there "must be a power to hold the essential field of the mind in some degree of

appreciation as a whole."^^

" Murphy v. Lamphler, [9114] OJ. No. 32atpara. 120.
" HallV. Bennett Estate, 2003 CanLII 7157 (ON C.A.) at para. 58[Bennett].

Ibid, at para. 14.
"(1870) L.R.5 Q.B. 549.

Supra note 17 at para. 116.
" Leger v. Poirier, [1944] S.C.R. 152 at 153.
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This test to assess testamentary capacity is also applicable to sizable gift

transfers." Generally^ to be capable of making a gift, a person must understand the nature and

effect of the transaction.^** Because of significant overlap in the tests for the testamentary

capacity and capacity to make a (sizable) gift, the comments below relating to potential attacks

on an assessment of testamentary capacity may also be applicable to the capacityto makea gift.

• Attacking an AssessmentofTestamentary Capacity

The courts have criticized a lawyer's failure to properly discharge his duty to

assess the client's testamentary capacity. M. M. Litman and G.B. Robertson in their article

"Solicitor's Liability for Failure to Substantiate Testamentary Capacity" set out a number of

factors contributing to a solicitor's negligence in exercising a duty to assess the client's

testamentary capacity. These factors may have broader general application to scrutinizing any

capacity assessment conducted by lawyers. They include: the failure to obtain a mental status

examination, the failure to interview the client in sufficient depth, the failure to properly record

or maintain notes, the failure to ascertain the existence of suspicious circumstances, the failure to

react properly to the existence of suspicious circumstances, the failure to provide proper

interview conditions, such as excludingany interestedparties from the room, the existenceof an

improper relationship between the solicitor and the client and failure to take steps to test for

capacity (in otherwords, failure to be present) at the time of the execution of a will.^ Thecourts

recognize these Actors as the starting point in considering the solicitor's assessment of the

^ Royal Trust v. Diamante, {1953] 3D.L.R. 102.
^ Bunio V. Bunlo Estate, [2005] A.J. No. 218.
" (1984) 62Can. BarRev. 457at 469-484.
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client's capacity." According to Litman and Robertson, where a solicitor commits any of these

errors in discharging his duty, the courts may declare a will invalid, provided there is no other

evidencethat would propoundthe will. '̂

Legal Standard for Incapacity - Guardianship ofProperty and Person

An assessment of capacity is required in order to (i) establish statutory

guardianship of personal care and property; and (ii) to give effect to a power of attorney for

personal care and property management, unless (in the case of continuing powers of attorney for

property only) the power of attorney does not impose such pre-conditions. A continuing power

of attorney for property takes effect on the date of signing unless the grantor stipulates that it

only takes effect upon a finding of incapacity being made in relation to the grantor's capacity to

manage his property. Powers of attorney for personal care can only take effect upon a

determination of incapacity being made inrespect of thegrant's capacity to make personal care

decisions.

The tests for capacity under the SDA with respect to personal care decisions and

property management are similar. Both tests factor in a person's ability to understand

information required to make a decision and the person's ability to appreciate reasonably

foreseeable consequences of making or not making a decision. '̂ An assessment of a qualified

capacity assessor is required to establish a person's incapacity with respect to personal care

decisions or property management.

"S«pr<3note 18atparas. 26-27.
" Supranote 25at 475.
^ Supra note 1, s.6 (incapacity tomanage property) and 45 (incapacity for personal care).
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The SDA provides strict procedural steps to be followed before a person can be

found incapable either of personal care or property management. For instance, the SDA

prohibits assessing a person*s capacity unless the assessment was requested in the prescribed

form and the person requesting the assessment indicates that he or she: (i) has reasonable

grounds to believe that the otherperson is incapable of managing his property, and after making

reasonable inquiries has no knowledge of: (ii) the existenceof a power of attorney for property

giving the attorney authority overall of theother person's property or (iii) of any relatives of the

other person intending to apply for the appointment of a guardian of property for the person. '̂

Further, a person under the SDA may refuse a capacity assessment.^® An assessment may be

found to have been unlawful if the assessor failed to explain to the person being assessed the

purpose and consequences of such assessment and hisright to refuse it. '̂

• Attacking the Finding ofIncapacity

Justice Quinn in a caseknown as Re Koch"engaged In a comprehensive analysis

of an assessor's finding of incapacity in relation to management of property and an evaluator's

finding of incapacity as to placement in long-term care, scrutinizing each as to form and content

in the process. Re Koch is still considered the leading case in this fleld.'̂ In Re Koch, the court

emphasized that any procedure leading to deprivation ofone's liberty or rights "must be cloaked

with appropriate safeguards and capable ofwithstanding rigorous review."^

s.l6{2).
78(1).

Ibid., s. 78(2).
" 1997CanLn 12138 (ON S.C.).

Supra note 7 at 5.
Supra note 32 at para. 89.
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Re Koch addressed the findings of incapacity to manage property and make

decisions about admission to a long term care facility. It provided early judicial guidance for

attacking such findings. In that case, the Consent and Capacity Board (the "Board'*) upheld an

assessor's finding that Mrs. Koch was incapable of managing her property and an evaluator's

finding that she was incapable with respect to decision making about a proposed nursing home

admission. The decisions of the Board were set aside in each case on the grounds of procedural

errors. The nurse who evaluated Mrs. Koch with respect to the proposal to admit her to long

term caredid not explain to herthe purpose ofthe evaluation. Nordid she receive a waiver from

Mrs. Koch to interview her in the absence of her lawyer. She was quick to draw negative

conclusions from Mrs. Koch's answers without further investigation and failed to question Mrs.

Koch's neighbours or give Mrs. Koch an opportunity to explain her allegedly irrational

behaviour." The court held that the evidence submitted to make a finding of Mrs. Koch's mental

incapacity didnotwithstand thetestof objective scrutiny.'*

Further, the court emphasized the importance of probing the ulterior motives of

the person requesting a capacity assessment. A person may request an assessment of another's

capacity for his own purposes rather than in the interest of the subject of the assessment. In Re

Koch, Mrs. Koch's estranged husband asked the assessor to evaluate his former wife's capacity

to manageher property, presumably because he was unhappy with the separationagreement the

wife's lawyerprepared." Like in Mesesnel, the court inRe Koch questioned the independence of

the assessor and suggested that he might have arrived at his conclusion prior to the

at paras. 38-51.
Ibid. para. 51.

" Re Koch. 1997 CanLII 12265 (ON S.C.) atpara. 2.
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commencement of the assessment. It appeared as if the assessor had prepared one-sided

questions that did not objectivelymeasurethe person's mentalcapacity.

The quality of the evidence relied upon by the assessor in support of the ultimate

finding of incapacity can also render the assessment vulnerable. As discussed above, the SDA

does not stipulatewhat evidence must be collectedduring the courseof an assessmentto buttress

a finding of incapacity or how the actual assessment of the subject being interviewed must be

conducted, apart from the initial information and warnings that must be given and consent

obtained. In Re Koch, the court inquired into the questions the assessorposed to Mrs. Koch and

the answers received. In particular, in assessing the evidence, the courtaskedwhether or not the

assessor was biased coming into an assessment. To what extent did personal beliefs of the

assessor influence his conclusion? Did the assessor givethe person an opportunity to explain his

or her answers? Did he verify the person's answers with further inquiries? Was the physical

environment in which the assessment took place proper (e.g., free from noise and other

distractions)?

Conclusion: How to Make Capacity Assessment Bullet-Proof

In their article, Litman and Robertson suggest that courts accord a high degree of

deference to the solicitor's properly grounded opinions in testamentary capacity assessments.^®

A solicitor's evidence differs from the evidence of other witaesses because of the solicitor's

knowledge of the elements of testamentary capacity." Documentary evidence of the solicitor is

particularly important where suspicious circumstances are present during the preparation and

" Supra note 25at 472.
''Ibid.
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execution of a will. In addition, the observation and evidence of the medical staff focuses on the

weaknesses of the client*s mental strength and health, whereas the legal concept of the

testamentary capacity addresses the strengths and abilitiesof the testator.^ Properly maintained

solicitor's records allow the courts to infer the presence or lack of testamentary capacity to a

greater extent than the evidence of other witnesses and often result in thewillbeing upheld. '̂

These observations and suggestions can also be applied to capacity assessments,

other than assessments of testamentary capacity. As both the Mesesnel and Re Koch cases

demonstrate, the courtsexamine the evidence behind the assessor's conclusions, the assumptions

they are based on and the sources of information relied upon. Capacity assessors certified for

purposes of the SDA and lawyers assessing capacity must maintain detailed notes of their

interviews conducting capacity assessments. These notes serve to document theassessment and

refresh the recollection of the assessor as to what happened during the assessment in the event

the person's capacity/incapacity becomes contentious.

Dr. Kenneth Shulman suggests that an expert's report for testamentary capacity,

forexample, should include such information as the assessor's comments onthereliability of the

persons interviewed, the evidence of the medical or psychiatric disorder and its relationship to a

formal classification system such as the Diagnostic and Statistical Manual of the American

Psychiatric Association, a detailed description of the history and Mental StatusExamination with

reference to delusions or cognitive dysfunction relative to the disposition of the estate, and the

Ibid, an An.

^'/6/(£at472.
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description of the prior beliefs and values of the testator relevant to the distribution of the

estate/^

Where an opinion ofa physician treating the client is used as an alternative to the

use of a qualified assessor's report, it is important that the lawyer requesting the physician's

assessment ensure the physician is aware of the legal test to apply to his or her clinical

observations/' Otherwise, physicians' opinions can shed light on the mental capacity of the

clients, but they may fail to address important aspects of the legal construction of capacity or

incapacity.^

KennethI. Shulman,M.D., S.M., "A PsychiatristExamines Testamentary Capacity" in SpecialLecturesofthe
LawSocietyofUpperCanada on Estates: Planning,Administration and Litigation(Toronto:Carswell, 1996)89 at
95.

Supra note 14 at 2-4.
Ibid.
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Top-Ten List for Practitioners

Helpful hints for capacity assessors to safe-guard the integrity ofan assessment:

1. Know the legal test that applies to a particular assessment;

2. Avoid allowing personal determinations ofa person's best interest to enter into the
assessment or influence the result;

3. Remain independent;

4. Personally interview the subject of the assessment and, if possible, caregivers and
family members;

5. Review health records or obtain collateral information;

6. Explain the purpose of the assessment to the subject of the assessment;

7. Avoid makinga finding outside the requestmade and/or within your expertise, or
authority as prescribed by legislation (e.g.making a finding that a client lacks the
capacity to execute a powers of attorney, in the case of a capacity assessor assessing
capacity to manage property);

8. Maintain detailed records of the client's assessment interview;

9. Whenauthorizedor ordered, providecomplete(as opposedto only those that support
the conclusion) filesand notesto avoid perception ofbiason cross-examination; and

10. Follow procedure setout in the SDAand otherapplicable legislation, e.g. provide the
subject ofthe assessment with a copy of the result of such assessment.


