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IS HE DEAD YET? The Laws of Matanah Shechiv Meira and Donatio Mortis Causa 

By Arieh Bloom 

Shechiv Meira literally means “a person on his death bed.” In Jewish Law (“Halacha”) 

there is a doctrine that permits a dying person to orally or in writing assign the entirety of 

his estate to any person. This allocation does not require the halachic formalities that 

would normally signify a legally recognizable transaction through an act of acquisition 

known in Jewish law as a kinyan. There are two rules that guide the doctrine of a gift 

made by a Shechiv Meira: 

  1. The dying person must allocate his or her entire estate and  

2.  If the Shechiv Meira survives his illness the gift is nullified.1 

Under the common law there is a legal doctrine known as donatio mortis causa that 

resembles that halachic doctrine of the Shechiv Meira. The concept of a Matanah 

Shechiv Meira (the gift of a person on his death bed) does not have any type of delivery 

requirement that otherwise applies to the doctrine of donatio mortis causa. 

A donatio mortis causa is known as a gift made in contemplation of death.  In Canada 

there are three requirements that must be met for the doctrine of donation mortis causa 

to be engaged: 

1. The gift or donation must have been made in contemplation, though not 

necessarily in expectation, of death; 

2. There must have been delivery to the donee of the subject-matter of the gift; 

3.  The gift must be under such circumstances as shew that the thing is to revert 

to the donor in case he should recover .2 

 

In Canadian and Jewish law, death is a condition precedent for the effective transfer of 

the gift. This paper will serve to provide an exegesis of the doctrines of a Matanah 
                                                
1 Bava Batra 135b. 
2 Brown v. Rotenberg et al. 1946 CanLii 101 at para. 7, [1946] O.R. 363 (ONCA): 
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Shechiv Meira and a Donatio Mortis Causa while highlighting the differences and 

similarities between Halacha and Common Law for these types of death bed gifts. 

Matanah Shechiv Meira (Gifts of a Person on His Death Bed) 

The maxim in Jewish law is that “the words of a sick man are like those written and 

delivered.”3  

In Halacha there is a distinction between a person who is sick or on his “sick-bed” 

verses. a person who is on his “death-bed.” The leniency for a Matanah Shechiv Meira 

only applies to a person on his death-bed. Maimonides takes that the position that a 

hearing or speech impaired person who is suffering from pain in various parts of his 

body do not meet the threshold of illness required to be a Shechiv Meira. Maimonides 

takes the view that if the grantors entire body is weakened through sickness so that he 

can no longer walk, and is obliged to take his bed, he is technically a “sick man.”4 

  A person who is bed-ridden due to his illness, fits the category of a “sick-man” for the 

first three days of his illness. If the illness extends beyond that 3 day duration of time, or 

if while sick during the first three days he is suddenly struck with a dangerous illness, 

the person transforms from a “sick person” to a person on his death bed and only then 

fits into the category of a Shechiv Meira.5 

The importance of the relaxed requirements surrounding the gifting of one’s estate 

where the person is considered to be on his death bed is as follows: 

1. No “Kinyan” (“Acquisition”) is required. Normally inter-vivos gifts in Jewish law require 

a formal act of acquisition known as a Kinyan. How the Kinyan occurs depends on the 

type of assets being transferred. The authorities indicate that the Kinyan must exemplify 

a transfer of the possessory interest in the asset being transferred.6 

2. An oral declaration will do- No Shtar (“contract”) or deed is necessary.7 

                                                
3 Bava Batra p. 151a. 
4 Bava Batra, p. 153a; Maimonides, Mishna Torah, Zekiyah u-Mattanah, viii. Hoshen Mishpat p. 250). 
5 Ibid. 
6 Bava Batra, p. 151a. 
7 Ibid. 
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3. The grantor of the gift does not have to stipulate that it only applies on death. The 

presumption arises automatically so long as the person gifts all of his property.8 

Why the Donor Must Gift All of His Possessions: 

Where the donor on his death bed has gifted his entire estate without retaining any 

assets, a halachic presumption arises that he has gifted his estate because he thinks he 

is dying and therefore can gift without a Kinyan. However, if the person does not gift all 

of his property and retains property for himself, our sages presume that he did not 

expect to die and therefore a Kinyan is required.9 

 Our sages have extended the application of the concept of a Matanah Shechiv Meirah 

to circumstances where a person goes on a perilous journey and in the midst of such a 

journey seeks to gift all of his property. If the person survives the gift of his estate is 

revoked. Examples of such a perilous journey include: going to war, journeys by sea, 

journeys into the dessert etc.10 

Revocation of the Gift: 

The medieval rabbinic commentary known as Tosafos was of the opinion that the gift a 

person gives on his death bed is binding but if he recovers we assume the gift is 

retracted. However if the grantor specifies after his recovery that notwithstanding his 

recovery the gift was binding, it will be binding without a need for a Kinyan. Tosafos is of 

the view that the gift can only be retracted if he recovers.11 

The preeminent medieval Sephardic Jewish philosopher Rabbi Moshe ben Maimon 

(“Maimonides”) appears to disagree with Tosafos and holds that upon the recovery of 

the grantor the gift is automatically void as the gift was only meant to be given post-

mortem. Maimonides is of the view that the gift only takes effect on death and is not 

actually an inter-vivos gift. 12 

                                                
8 Ibid 
9 Bava Batra, p. 151 b., Hoshen Mishpat, l.c. 7. 
10 Minchas Yitzchok VII:132 
11 Bava Batra p. 153a. 
12 Hilchos Zechiya 8:14. 
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A rich Halachic Sheila (“question”) is asked by the 1700s Torah scholar Rabbi Yaakov 

ben Yaakov Moshe Lorberbaum of Lissa (“the Nesivos”). The Nesivos asks whether a 

Shechiv Meira who is still sick maintains the ability to revoke the gift. The Nesivos is of 

the view that if one holds by the Tosafos then the gift cannot be revoked unless the 

person recovers. However if we hold like Maimonides then the gift only becomes 

binding on death and the grantor is free to revoke the gift of his estate even if that 

person is still sick.13 

The medieval Torah scholar Rabbi Samuel ben Meir (“the Rashbam”) tries to create a 

compromise between the position of the Tosafos and Maimonides by holding that a gift 

by a Shechiv Meira is given immediately and does not vest on death but that the gift is 

conditioned on death. The Rashbam would concur with Maimonides that if the individual 

survives he does not need to revoke the gift and it is automatically void but would agree 

with Tosafos in that if the person is still sick he cannot revoke the gift because the gift 

event has happened.14 

It is important to note that with a Matanah Shechiv Meira no distinction is made between 

personal property or real property. The doctrine applies to the entire estate of the 

grantor. 

Donatio Mortis Causa (Gifts Made in Contemplation of Death) 

Gifts mortis causa have traditionally been viewed as a unique legal creation. Buckley J 

in Re Beaumont referred to these types of gifts as “amphibious in nature, being a gift 

which is neither entirely inter-vivos or testamentary.”15 These gifts mandate that “they be 

made in contemplation of death, that there must have been delivery to the donee of the 

subject matter of the gift, and that the gift must have been made under such 

circumstances as to show that the thing is to revert to the donor in case he should 

recover.”16 

                                                
13 Shulchan Aruch 250:2. 
14 Bava Batra 146b. 
15 Nolan v Nolan & Anor, [2003] VSC 121 at para. 122 (available on Austlii) 
16 Bruce Ziff, The Principles of Propertly Law, 2nd ed.     



 

6 
 

Unlike the Shechiv Meira there can be no gift of real property by way of a donatio mortis 

causa. Only personal property can be transferred.17  

Similar to a Matanah Shechiv Meira, a gift mortis causa does not require the donor state 

that the gift is only to take effect on death. Instead our courts have drawn inferences 

based on the surrounding circumstances of the gift concerning whether death of the 

grantor was a condition precedent. Robertson C.J.O. provided the following summary of 

the law in Brown v. Rotenberg et al: 

“Was the gift to the respondents made in such circumstances as show that the 

property was to revert to the donor in case he should recover?  This question 

may be put in other language as follows: Was it intended that the gift should be 

effective only in the event of the death of the donor?  It is not necessary that the 

donor should expressly state that term or condition at the time the gift is 

made.  The inference may be drawn that the gift was intended to be absolute but 

only in case of death”.18 

Unlike the conflict between Tosafos and Maimonides over when a death bed gift 

actually occurs (when the declaration is made verses on death) the common law has 

taken the approach that in order for a gift to be considered a donatio mortis causa the 

court must conclude that the transferer conferred only conditional rights upon the 

transferee. It follows that the gift is legally conditional at the time it is made in the sense 

that the donor retains enforceable legal rights in the property and the donee’s rights are 

subject to them.19  

A donatio mortis causa although conditional on death takes effect retroactively, from the 

date the gift was made. It therefore follows that the donor must have intended that the 

gift should be absolute on the condition being fulfilled.20 

                                                
17 Sorenson’s Estate v Sorenson (1977), 90 D.L.R. (3d) 26 (ABCA) at para. 40, Danicki v Danicki, [1995] 
O.J. No. 3995 at para. 38 (ONSC).  
18 Brown v Rotenberg, 1946 Canlii 101 (ONCA)at para. 7 
19 Snitzler v Snitzler, 2015 ONSC 2539 at para. 27. 
20 Costiniuk v Official Adminsitrator, 2000 BCSC 1372 at para. 14. 



 

7 
 

Courts have relaxed the delivery requirement for donatio mortis causa  where it is not 

possible to physically deliver a gift due to its size or bulk. Instead symbolic delivery will 

suffice. However the donor must give up control of the gift and do everything possible to 

vest the title in the donee. 21 

The donatio mortis causa has a stricter standard for the gift to take effect when 

compared to the Shechiv Meira. For the Shechiv Meira all that is needed is an oral 

declaration; however the common law has even put restrictions on the concept of 

symbolic delivery. For example a simple delivery of a key to a thunderbird boat was 

found not to be sufficient delivery of a gift mortis causa.22 In addition the delivery of a 

key to a safety deposit box will not suffice for a donatio mortis causa.23   

 In Beavis v. Adams the Ontario Court dealt with the gift of a GIC by a donor to her 

son.  The mother physically delivered the certificate after completing the transfer form 

incorrectly.  The mistake was not discovered until after her death.  In that case the 

Ontario Court upheld the gift stating that simply completing the  transfer in an 

uninformed manner would not defeat the gift contents of the safety deposit box.24 

Courts when deciding whether a valid donatio mortis causa has been perfected will 

often quote the equitable maxim that equity will not perfect an imperfect gift.25 Courts do 

not relax the evidentiary threshold on death in the same way they do under Jewish law. 

The common law is instead focused on whether the donor has evidenced that he or she 

has given up control of the gift and whether the grantor has done everything possible to 

complete the gift.26 

Halacha has taken an approach that where possible the intentions of the grantor on his 

or her death bed should be carried out. The courts have approached gifts made in 

contemplation of death from the perspective of trying to protect the alleged grantor of 

the gift by preventing “the rules of law be[ing] so relaxed it could encourage fraud or 
                                                
21 Bayoff Estate, Re, 2000 SKQB 23 at para. 14-16. 
22 Watt v Watt Estate (1998), 1 W.W.R. 534 (Man C.A) 
23 Lock v Heath, (1892) 8 T.L.R. 295 (D.C.) 
24 Beavis v Adams, [1995] O.J. No. 383 
25 Kooner v Kooner, (1979) Canlii 448 (BCSC). 100 D.L.R. (3rd) 76 (BCSC) 
26 Bayoff Estate, Re, 2000 SKQB 23 (Canlii) 
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perjury.”27 The concept of donatio mortis causa comes from civil law. It is stated that 

Emperor Justinian was so concerned about fraud with these types of gifts that he 

mandated that 5 witnesses view the gifting before it was deemed valid.28 

 

CHART COMPARING MATANAH SHECHIV MEIRA AND DONATIO MORTIS CAUSA 

 

MATANAH SHECHIV MEIRA DONATIO MORTIS CAUSA 
Requires: 
 
1. The grantor must make an oral or 
written declaration; 
2. Must gift the entire estate; 
3. Person must be on their death bed or in 
danger of death. 

Requires: 
 
1. Gift must be made in contemplation of 
death; 
2. There must be delivery of the subject 
matter of the gift; 
3. The gift must revert back should the 
person not die. 

Property: Applies to both real and 
personal property. 

Property: Applies to only personal 
property. 

When Does the Gift Occur: This is a 
machloket (dispute); some hold that it 
applies when the declaration is made and 
the gift can only be revoked upon the 
recovery of  the grantor while others hold 
that when the person has died that is when 
the gift of the estate vests. 

When Does the Gift Occur: 
Is conditional on death but takes effect 
retroactively to when the gift was made by 
the donor should the donor die. 

Delivery: Jewish law is lenient and just 
requires a declaration. No Kinyan is 
required. 

Delivery: The donee must demonstrate 
that there was some type of delivery of the 
possessory interest in the personal 
property by the grantor. 

Maxim: The words of a sick man are like 
those written and delivered. 

Maxim: Equity will not perfect an imperfect 
gift. 

 

 

This paper is intended for the purposes of providing information only and is to be used 
only for the purposes of guidance.  This paper is not intended to be relied upon as the 

                                                
27 Hall v Hall (1891), 20 OR 684 at para. 11 
28 Ibid. 
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giving of legal advice and does not purport to be exhaustive. Please visit our new 
website at http://www.whaleyestatelitigation.com 
 
 Arieh Bloom  June 2016 
 

 


