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INTRODUCTION 
 

Two major trends are reshaping the practices of estates lawyers: the population is growing older 

and families are becoming more complex. Lawyers must appreciate the sophistication 

necessary to successfully adapt to these trends when providing planning advice. They must 

also be vigilant to make sure that they are meeting their professional obligations when they are 

dealing with clients who are vulnerable because of physical or mental impairments.  

 

The high rate of separation and divorce, increasing prevalence of unmarried cohabiting 

partners, and recognition of the equality of same-sex partnerships have made it necessary for 

practitioners to increase their awareness of the issues that arise out of remarriages and 

common-law partnerships.  

 

An aging population further complicates the challenges posed by complex families. As they live 

longer, more seniors will develop physical and mental impairments that make them vulnerable 

to abuse. These complications are typified by cases of “predatory” marriage, where an 

unscrupulous person takes advantage of the financial and legal benefits of marriage to defraud 

a senior.  

 

This article addresses three distinct topics that are engaged by these trends: spousal claims 

against estates in the context of complex families; the legal environment surrounding the 

phenomenon of predatory marriages; and protecting the vulnerable client in an era of rapid 

social and demographic change. 
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DEMOGRAPHIC AND SOCIAL CHANGES 

Complex Family Units 
 

The most up to date Canada-wide data on families, households and marital status from the 

2011 Census will not be released until September 19, 2012.1 However, the earlier trends show 

growth in common law relationships, especially among those who were previously married. We 

can probably expect these trends to continue.  

 

The 2006 Census enumerated 2.8 million common law unions in Canada, which accounted for 

10.8% of the population, up from 9.7% in 2001.2 The fastest-growing age group for common law 

unions was individuals aged 60 to 64; in that age bracket, there were 77.1% more common law 

relationships in 2006 than in 2001.  

 

Younger people in common law relationships tend to have never been married. However, by 50 

years old, the majority of people in common law relationships are divorced.3 The divorce rate 

declined from 41.9% to 40.7% between 2006 and 2008, although remains up from 36.1% in 

1998.4 

 

In 2006, there were 90,695 individuals in same-sex unions in Canada, up from 68,405 in 2001. 

Of all of the same-sex couples in 2006, only 7,460 were married.5 This small number is not 

surprising because the marriage of same-sex spouses had only been legalized in 2005 with the 

passage of the Civil Marriage Act.6 It will be interesting to see the 2011 Census statistics on 

                                            
1 Statistics Canada, 2011 Census: Population and dwelling counts. http://www.statcan.gc.ca/daily-
quotidien/120208/dq120208a-eng.htm. Accessed: June 27, 2012. 
2 Statistics Canada, 2006 Census: Family portrait: Continuity and change in Canadian families and households in 
2006: National portrait: Individuals. http://www12.statcan.ca/census-recensement/2006/as-sa/97-553/p11-eng.cfm. 
Accessed: June 27, 2012. 
3 Ibid. 
4 Statistics Canada, Divorce cases in civil court, 2010/2011. http://statcan.gc.ca/pub/85-002-x/2012001/article/11634-
eng.htm. Accessed: June 27, 2012. 
5 Statistics Canada, Persons in same-sex unions by broad age groups and sex for both sexes, 2006 counts, for 
Canada, provinces and territories - 20% sample data. http://www12.statcan.ca/census-recensement/2006/dp-
pd/hlt/97-
553/pages/page.cfm?Lang=E&Geo=PR&Code=01&Table=3&Data=Count&Age=1&StartRec=1&Sort=2&Display=Pag
e. Accessed: June 27, 2012. 
6 SC 2005, c 33.  
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same-sex common-law spouses, marriages, divorces, and re-partnering.  

 

Finally, it is noteworthy that common law spouses were much less likely to use a lawyer on 

separation. While 58.2% of separating spouses and 76.0% of divorcing spouses sought advice, 

only 25.3% of separating common law spouses did the same.7  

Demographic Change:  Aging Population 
 

According to the 2011 Census, older adults, referred to in the Census as seniors, made up 

14.8% of the population in 2011, or nearly 5 million people.8  This was an increase from 3.92 

million people in 2001.9 This aging trend will accelerate as the baby boomers turn 65 in coming 

years.10 By 2041, this number of people aged 65 years and over is expected to reach 6.7 million 

people.11 

 

A total of 238,418 people died in Canada in 2009.12 Most importantly for estates practitioners 

who assist with the planning and protection of vulnerable older adults, people are dying at more 

advanced ages than ever before: life expectancy increased by 2.1 years between the periods of 

1992-1994 and 2007-2009, to age 81.1 for women and age 78.8 for men.13 A 1996 study of 

dementia in seniors found that the rate of dementia for people aged 65 to 74 was 28 cases per 

1,000 for women and 19 for men; however, at age 85 and over, the rate skyrockets to 371 and 

287 cases per 1,000, respectively.14 As Canadians live longer, substantially more of them will 

suffer from dementia and other illnesses affecting cognitive function and become vulnerable to 

abuse from predators. 

                                            
7 Statistics Canada, General Social Survey - Cycle 20: Family Transitions Survey 
89-625-XWE - Navigating Family Transitions: Evidence from the General Social Survey. 
http://www.statcan.gc.ca/pub/89-625-x/2007002/t/4055015-eng.htm. Accessed June 27, 2012. 
8 Statistics Canada, 2011 Census: Age and sex. http://www.statcan.gc.ca/daily-quotidien/120529/dq120529a-eng.htm 
and http://www12.statcan.gc.ca/census-recensement/2011/as-sa/98-311-x/98-311-x2011001-eng.cfm. Accessed: 
June 27, 2012. 
9 Public Health Agency of Canada, Canada’s Aging Population: Who Are Canada’s Seniors? http://www.phac-
aspc.gc.ca/seniors-aines/publications/public/various-varies/papier-fed-paper/fedreport1-eng.php. Accessed: July 9, 
2012. 
10 Ibid. 
11 Supra, note 9. 
12 Statistics Canada, “Deaths, 2009”, The Daily. May 31, 2012. http://www.statcan.gc.ca/daily-
quotidien/120531/dq120531e-eng.pdf,. Accessed: June 27, 2012. 
13 Ibid. 
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According to the Alzheimer Society, there were at least 480,000 Canadian with dementia in 

2008.15 The number will increase by 32% within 10 years and 77% in 20 years.16  

 

Another telling statistic is that in 2007, approximately 1.4 million people over the age of 45 were 

receiving paid or unpaid care.17 27.4% of these people received unpaid care only, 18.8% 

received paid care only, and 46.9% received both. Canadian are supporting family members 

with 230 million hours of unpaid care annually.18  

 

                                                                                                                                             
14 Statistics Canada, Health Reports, Autumn 1996, Vol. 8, No. 2. 
15 Alzheimer Society, Rising Tide: The Impact of Dementia on Canadian Society (Toronto: 2010) at p. 49. 
16 Ibid.  
17 Statistics Canada. “Population receiving care for a long-term health condition or physical limitation, by sex, age and 
type of care — Canada (excluding the territories)”, General Social Survey, 2007. http://www.statcan.gc.ca/pub/89-
633-x/2008001/t012-eng.htm. Accessed: June 27, 2012. 
18 Supra, note 15. 
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THE PROPERTY IMPLICATIONS OF MARRIAGE, DIVORCE AND 
DEATH: A CROSS-PROVINCIAL PERSPECTIVE 
 
Marriage is a rite of passage that carries with it intense personal, familial and societal 

significance.  Most people marry, and many marry more than once.  It is a ritual that is familiar, 

comforting and celebratory.  However, in addition to the emotional, familial and cultural 

importance of marriage, marriage also brings with it significant legal and property implications.  

The act of marriage not only alters an individual’s personal life, but also one’s financial life. 

 

The sections that follow set out the basic legal and financial rights and obligations that arise out 

of marriage, marriage-like relationships, and the death of a spouse. The discussion focusses on 

Ontario, but also references and compares a sampling of developments in other provinces.  

 

Revocation of Wills on Marriage 
 

Historically, there were very few financial and legal protections for a separated spouse. The 

concept of a division of matrimonial property only took hold popularly after Justice Laskin’s 

dissent in the Supreme Court of Canada decision Murdoch v. Murdoch,19 which was quickly 

followed by property division legislation in all provinces. Similarly, there were historically few 

rights that a surviving spouse could assert against the estate of a deceased person. The main 

protection was the common law rule that marriage revoked a will.20 This allowed a surviving 

spouse to inherit on an intestacy as long as the other spouse did not make a new will. 

 

An intestacy can create a windfall for a surviving spouse. In Ontario, where a married person 

dies intestate in respect of property and is survived by a spouse and not survived by issue, the 

spouse is entitled to the property absolutely.21 Where a spouse dies intestate in respect of 

property having a net value of more than the “preferential share” and is survived by a spouse 

and issue, the spouse is entitled to the preferential share absolutely.22 The preferential share is 

                                            
19 [1975] 1 SCR 423, 1973 CanLII 193. 
20 Professor A. H. Oosterhoff, “Predatory Marriages”, Law Society of Upper Canada, 14th Annual Estates and Trust 
Summit at p. 29. 
21 Succession Law Reform Act, RSO 1990, c S.26 [SLRA], s. 44. 
22 Ibid. s. 46. 
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currently prescribed by regulation as $200,000.00.23 The remaining one-third to one-half of the 

residue will also be paid to the spouse according to the formula set out in the SLRA.24  

 

The common law rule that a will was overridden on marriage has been codified in many 

provinces. For example, section 15 of the Succession Law Reform Act (“SLRA”) in Ontario 

provides that a prior will is revoked upon the valid marriage of the testator. Section 16 sets out 

exceptions, the most commonly applicable of which is that the will is not revoked by marriage if 

it contains a declaration that it was made in contemplation of marriage. 

 

Not all provinces share this approach. Section 23(2) of the Alberta Wills and Succession Act, 

which came into force on February 1, 2012, provides that no will or part of a will is revoked by 

the marriage of the testator or the testator’s entering into an adult interdependent relationship.25 

The significance and potential benefits of this change will be discussed below in the discussion 

about predatory marriages.   

 

New Brunswick has a unique approach that could be described as a hybrid between revocation 

on marriage and non-revocation on marriage. As in most other provinces, a will made before 

marriage is revoked on marriage,26 subject to certain exceptions.27 However, a person who 

would have received a gift in the invalid will can apply to court to receive the gift, and the court 

may give effect to all or part of the gift.28 The power is discretionary, and the court is directed to 

consider whether putting the gift into effect would be an undue detriment to a person receiving 

on an intestacy.29 There will be no undue detriment to the person receiving on intestacy if that 

person receives what they would have received under the revoked will.30  

 

The recent case of Scotia Mortgage Corp. v. Davidson Estate31 illustrates the way in which the 

rules of intestacy are liable to produce a harsh and, as in this case, seemingly unjust results in 

                                            
23 O Reg 54/95. 
24 SLRA, s. 46 
25 SA 2010 c. W-12.2. 
26 Wills Act, RSNB 1973, c W-9, s. 15(2) 
27 Ibid., s. 16 
28 Ibid., s. 15.1(3) 
29 Ibid., s. 15.1(4) 
30 Ibid., s. 15.1(5) 
31 Scotia Mortgage Corp. v. Davidson Estate, 2009 CarswellOnt 2297 (Ont. S.C.J.). 
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situations involving relatively small estates. The case involved a situation where, two years after 

the deceased’s first wife died, he remarried only to pass away less than a year later and without 

leaving a will. The deceased had eight children from his first marriage. The estate was worth 

less than $200,000, so the new wife received all of it and the children none. The court was 

powerless to avoid this result in the face of clear statutory language.  

Division of matrimonial property upon separation 
 

In most Canadian common law jurisdictions, married spouses are entitled to a division of 

property following separation. In Ontario, spouses may apply for an equalization of net family 

property (“NFP”).32 A spouse’s NFP is their net worth on the date of separation less their net 

worth on the date of marriage, excluding gifts and inheritances received during the marriage, life 

insurance proceeds received during the marriage, and personal injury settlement funds received 

during the marriage.33 The amount of the equalization payment is calculated as follows: the 

spouse with the greater NFP pays the spouse with the lesser NFP one-half of the difference. 

 

British Columbia and Nova Scotia, notably, have different regimes for dividing property between 

spouses. Under the British Columbia Family Relations Act, “family assets”, which include 

property owned by one or both spouses and ordinarily used by a spouse or a minor child of 

either spouse for a family purpose, are divided equally. 34 “Business assets” are excluded from 

being family assets, although the determination of what assets are family assets or business 

assets can be arbitrary.35 Under the Nova Scotia Matrimonial Property Act, “matrimonial assets”, 

which include a matrimonial home and all of both spouses’ assets other than gifts, inheritances, 

insurance proceeds, settlement funds, business assets and personal effects, are divided 

equally.36 Both regimes give the court a wide discretion to divide family property unequally in the 

interest of fairness.37  

 

                                            
32 Family Law Act, RSO 1990, c F.3 [FLA], s. 5(1). 
33 Ibid. s. 4(1) and (2). 
34 RSBC 1996, c 128, s. 58. 
35 Ibid. s. 59. 
36 Matrimonial Property Act, RSNS 1989, c 275, s. 12(1) 
37 RSBC 1996, c 128, s. 58; s. 65, Nova Scotia s. 13 
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The British Columbia Family Law Act,38 which replaces the existing Family Relations Act, an 

antiquated piece of legislation last updated in 1978, is expected to come fully into force on 

March 18, 2013.39 This new legislation abandons the division of family assets and moves to an 

equalization regime similar to that in Ontario.  

 

The British Columbia Family Law Act also extends the same rights for property division to 

common law spouses as to married spouses. In that respect, it joins Saskatchewan and 

Manitoba as the only other common law provinces to do this.40  

 

The legislation therefore goes further than in Ontario and the rest of the common law provinces. 

In light of Vanasse v. Seguin; Kerr v. Baranow, in which the Supreme Court of Canada affirmed 

the right of common law spouses who are engaged in “joint family ventures” to share in the 

wealth accumulated by the other spouse, statutory common law property division may be on the 

way in other provinces as well.41 

Division of matrimonial property after death 
 

In Ontario, within six months of the death of a married spouse, the surviving spouse can elect to 

either take under the will of the deceased or in intestacy, as the case may be, or to receive an 

equalization of net family property under the Family Law Act as described above.42  

 

In British Columbia, unlike in Ontario, a division of property between spouses cannot be 

triggered by the death of a spouse.43 This is the state of the law under the current Family 

Relations Act and, curiously, will remain so under the new Family Law Act. Although this is only 

the writer’s speculation, the legislature may have seen fit to leave out matrimonial property 

division rights for surviving spouses because the British Columbia Supreme Court already has a 

broad discretion to reallocate a deceased’s estate under the Wills Variation Act in the event that 

                                            
38 Family Law Act, SBC 2011, c 25. 
39 B.C. Reg. 131/2012. 
40 Matrimonial Property Act, SS 1997, c. F-6.3, as am. by S.S. 2001, c.51, s. 8 in force on July 6, 2001; Family 
Property Act, C.C.S.M. c. F25, s. 13 as am. by S.M. 2002, c. 4813, in force on June 30, 2004. 
41 2011 SCC 10, [2011] 1 SCR 269. 
42 FLA, s. 6. 
43 Bill 18, s. 81; Family Law Act, SBC 2011, c 25. 
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a deceased spouse does not make adequate provision for the surviving spouse.44  

 

In contrast to British Columbia, Alberta has recently recognized the need for legislative change 

to give surviving spouses the right to claim a division of matrimonial property instead of taking 

the gifts left by the deceased spouse in a will or on intestacy.  

 

Alberta recently conducted an amendment of its wills, estates and succession laws by 

combining the former Wills Act, Intestate Succession Act, Survivorship Act, Dependants Relief 

Act and section 47 of the Trustee Act into the Wills and Succession Act.45 The new legislation 

came into force on February 1, 2012. The legislation also includes revisions to the Matrimonial 

Property Act to implement a regime for the division of matrimonial property following the death 

of a spouse upon the application of the surviving spouse.46  However, these changes have not 

yet come into force. A note on the Alberta Attorney General’s website says that, “Further 

discussion with estate practitioners will take place in the upcoming months to discuss how best 

to transition to this new law.  Discussions will focus on what should happen to a surviving 

spouse's inheritance if they make a claim for matrimonial property on death.”47  

 

Spousal support orders 
 

Pursuant to section 34 of the SLRA in Ontario, a surviving spouse, whether common 

law or married, may enforce a spousal support order against the estate of a deceased 

spouse.48 Subsection 34(4) is explicit on this point: “An order for support binds the 

estate of the person having the support obligation unless the order provides otherwise.” 

Indeed, the courts have held that support payments owed by a deceased spouse 

constitute a debt of the estate pursuant to subsection 34(4) of the Ontario Family Law 

Act, such that estate trustees owe a fiduciary duty to the recipient of the support in the 

                                            
44 RSBC 1996, c 490. 
45SA 2010, c W-12.2. 
46 Ibid., s. 116. 
47Alberta Justice and Solicitor General, ”New Wills and Succession Act: What has changed”,  
http://justice.alberta.ca/programs_services/wills/Common_Questions/WhatHasChanged.aspx/DispForm.aspx?ID=4. 
Accessed: June 27, 2012. 
48 RSO 1990, c S.26. 
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same way they owe a fiduciary duty to the beneficiaries and creditors of an estate.49 

Domestic agreements 
 

Another potential source of rights for a separating or surviving spouse is a domestic agreement. 

In Ontario, Part IV of the Family Law Act governs domestic contracts, which consist of 

cohabitation agreements, marriage contracts, and separation agreements.50 The parties have 

reasonably wide latitude to agree about the division of property and spousal support.  

 

A domestic contract may be filed with the court under Section 35 of the FLA and the spousal 

support provisions in it can be enforced as if they were a court order. Therefore, a surviving 

spouse can enforce a spousal support provision in a domestic contract in the same way as 

discussed above for a support order.  

 

Estates practitioners should be mindful of the extensive law on the enforceability of domestic 

contracts, which may not be enforceable if they contain prohibited provisions,51 a party failed to 

make full financial disclosure,52 or if they are unconscionable.53 

Dependant’s Support 
 

Part V of the Ontario SLRA provides for the support of dependants in situations where a 

deceased person, prior to death, was providing support or was under a legal obligation to do so 

immediately before death, but failed to make adequate provision for the proper support of 

his/her dependant on death.54 In those circumstances, the court is empowered to make an order 

for such provision as it considers adequate be made out of the estate of the deceased.55 

 

In the case of a surviving spouse, the spouse needs to prove that he or she was indeed a 

                                            
49 Re Welin Estate, 2003 CarswellOnt 2869 (Ont. S.C.J.). 
50 FLA, ss. 52-54. 
51 FLA, ss. 52(2) and 56(1) 
52 FLA, s. 56(4). See also LeVan v. LeVan (2008), 90 OR (3d) 1; 51 RFL (6th) 237; 239 OAC 1, application for leave 
refused in 2008 CanLII 54724 (SCC). 
53 FLA, s. 56(4). See e.g. Miglin v. Miglin, 2003 SCC 24, [2003] 1 SCR 303 and Hartshorne v. Hartshorne, 2004 SCC 
22, [2004] 1 SCR 550. 
54 SLRA, s. 57. 
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spouse and that the deceased failed to make adequate support. If successful, the court will then 

consider an extensive list of factors in s. 62 of the SLRA in determining the amount and duration 

of support.   

 

Part V of the SLRA is a powerful tool. At first blush, it may seem to provide a remedy akin to 

spousal support, which is guided by, if not limited to, the payor’s means and the recipient’s 

needs. However, the Ontario Court of Appeal has clarified that in determining claims for 

dependant’s support under the SLRA, the court must consider not just the applicant’s bare 

needs or his or her legal claims but also his or her moral or ethical claims.56 This expands the 

court’s discretion to make a dependant’s support order to resemble, if not mirror, the broader 

jurisdiction of British Columbia courts under the Wills Variation Act.57 

 

Section 2 of the British Columbia Wills Variation Act provides that:  

 

Despite any law or statute to the contrary, if a testator dies leaving a will that does not, in 
the court's opinion, make adequate provision for the proper maintenance and support of 
the testator's spouse or children, the court may, in its discretion, in an action by or on 
behalf of the spouse or children, order that the provision that it thinks adequate, just and 
equitable in the circumstances be made out of the testator's estate for the spouse or 
children. 

 

Even with the expansive reading of the SLRA by the Ontario courts, the British Columbia 

provision has a broader application. The applicant in British Columbia can be any spouse or 

child. The applicant need not prove that he or she was a dependant of the deceased.58 The 

definition of spouse includes both married and common law spouses.59 Although there is no 

definition of child, the provision has been held to apply to independent adult children.60 There is 

no need to show either a legal obligation to support the person or that the deceased was 

                                                                                                                                             
55 Ibid., s. 58(1). 
56 Cummings v. Cummings (2004), 2004 CarswellOnt 99, 235 D.L.R. (4th) 474, (sub nom. Cummings Estate, Re) 181 
O.A.C. 98, 5 E.T.R. (3d) 97, 69 O.R. (3d) 397 (Ont. C.A.). 
57 Wills Variation Act, RSBC 1996, c 490. See also Cummings v. Cummings (2004), 69 OR (3d) 397; 235 DLR (4th) 
474; 181 OAC 98 (ONCA) and Tataryn v. Tataryn Estate, 1994 CanLII 51 (SCC); 116 DLR (4th) 193; [1994] 7 WWR 
609; 93 BCLR (2d) 145. 
58 Wills Variation Act, ibid., s. 2. 
59 Ibid., s. 1. 
60 Tataryn v. Tataryn Estate, [1994] 2 SCR 807 at 14.  
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actually supporting the person immediately before death.  

 

On the other hand, the Part V of the Ontario SLRA is a more powerful tool than the British 

Columbia Wills Variation Act in at least one important respect. In Ontario, the dependant can 

reach various assets of the deceased that do not form part of the estate. Various inter vivos 

transactions can be clawed back into the estate for the purpose of satisfying a support award, 

including property held jointly that passed to another person by right of survivorship, the 

proceeds of RRSPs and like instruments that pass to designated beneficiaries, property that the 

deceased settled on trust, the proceeds of any life insurance policy owned by the deceased, 

and others.61 Such a power does not exist in British Columbia, where Wills Variation Act claims 

can only be satisfied by the assets of the estate and can therefore be defeated by the 

deceased’s inter vivos transfers.62 British Columbia claimants may resort to equitable claims or 

rely on the Fraudlent Conveyance Act63 to bring assets back into the estate, but these kind of 

claims can result in difficult trials.64 

Unjust Enrichment Claims 
 
In the recent seminal decision of Kerr v. Baranow; Vanasse v. Seguin,65 the Supreme Court of 

Canada reviewed the law of unjust enrichment and expanded the remedies available to 

unmarried cohabiting spouses.66 These remedies are available to a surviving spouse against 

the estate of a deceased spouse and form an important new tool in the estate lawyer’s toolbox.  

 

The basic elements of an unjust enrichment claim have remained more or less unchanged since 

                                            
61 SLRA, s. 72. 
62 Hossay v. Newman, 1998 CarswellBC 1734; 22 E.T.R. (2d) 150, 5 C.B.R. (4th) 198 
63 RSBC 1996, c 163. 
64 See Mawdsley v. Meshen, [2012] 5 W.W.R. 1, 2012 CarswellBC 442, 2012 BCCA 91, 211 A.C.W.S. (3d) 877, 
[2012] B.C.W.L.D. 2187, [2012] B.C.W.L.D. 2188, [2012] B.C.W.L.D. 2212, [2012] B.C.W.L.D. 2213, [2012] 
B.C.W.L.D. 2214, [2012] B.C.W.L.D. 2215, [2012] B.C.W.L.D. 2216, [2012] B.C.W.L.D. 2217, [2012] B.C.W.L.D. 
2224, [2012] B.C.W.L.D. 2279, [2012] B.C.W.L.D. 2310, [2012] B.C.W.L.D. 2357, [2012] W.D.F.L. 1803, [2012] 
W.D.F.L. 1836, [2012] W.D.F.L. 1875, 74 E.T.R. (3d) 198, 28 B.C.L.R. (5th) 12 (B.C. C.A.) affirming 2010 CarswellBC 
2078, 2010 BCSC 1099, [2010] B.C.W.L.D. 7868, [2010] B.C.W.L.D. 7877, [2010] B.C.W.L.D. 7879, [2010] 
B.C.W.L.D. 7882, [2010] B.C.W.L.D. 7883, [2010] B.C.W.L.D. 7884, [2010] B.C.W.L.D. 7886, [2010] B.C.W.L.D. 
7902, [2010] B.C.W.L.D. 8020, [2010] W.D.F.L. 4845, [2010] W.D.F.L. 4904, [2010] W.D.F.L. 4961, 59 E.T.R. (3d) 51 
(B.C. S.C.) 
65 Kerr v. Baranow supra, note 41. 
66 See Martha McCarthy, “Family Law for Estates Lawyers,” LSUC CPD, Blended Family Estate Planning, June 14, 
2011, at 12. 
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Becker v. Pettkus.67 For a plaintiff to be successful in making a claim, they must be able to 

establish the following three elements: (i) an enrichment of or benefit to the defendant by the 

plaintiff; (ii) a corresponding deprivation of the plaintiff; and (iii) the absence of a juristic reason 

for the enrichment. As well, it has been consistently held in the case law and has been affirmed 

in Kerr v. Baranow; Vanasse v. Seguin, that, “the courts ‘should exercise flexibility and common 

sense when applying equitable principles to family law issues with due sensitivity to the special 

circumstances that can arise in such cases’.”68  

 

Two of the available remedies for unjust enrichment remain unchanged by the Court: the 

remedial constructive trust and a monetary remedy in quantum meruit (sometimes referred to as 

“value received” or “fee-for-service”).69 The constructive trust (proprietary) remedy is available 

where a monetary award would be inappropriate or insufficient and there is a link or causal 

connection between their contributions and the acquisition, preservation, maintenance or 

improvement of the disputed property. The quantum meruit remedy is typically available where 

the unjust enrichment constituted the provision of unpaid services, but it tends to be the least 

valuable remedy. 

 

The major development in Kerr v. Baranow; Vanasse v. Seguin was the endorsement of a third 

remedy: a monetary remedy for “value survived”. Where the spouses were engaged in a “joint 

family venture” and upon breakdown of the relationship one of the parties is left with a 

disproportionate share of the jointly held assets, the Court will reapportion the wealth between 

the parties. The Court identified the following non-exhaustive list of factors to assist in making a 

determination: (i) the mutual effort of the parties and whether they worked collaboratively 

towards common goals; (ii) economic integration of the couples’ finances; (iii) actual intent or 

choice of the parties to not have their economic lives intertwined, whether such is expressed or 

inferred; and (iv) whether the parties have given priority to the family or there is detrimental 

reliance on the relationship, by one or both of the parties, for the sake of the family.70 

Once a spouse has proven the existence of a joint family venture, the Court will determine the 

award, which is not restricted to a fee-for-services approach. Rather, where it can be shown that 

                                            
67 (1980), 2 S.C.R. 834. 
68 Kerr v. Baranow, supra, note 41 at para. 34, citing Peter v. Beblow, [1993] 1 S.C.R. 980 at 997 per McLachlin J. (as 
she then was) and also 1023 per Cory J. 
69 Ibid.  at par. 58. 
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the joint family venture in which the mutual efforts of the parties have resulted in an 

accumulation of wealth, the remedy “should be calculated on the basis of the share of those 

assets proportionate to the claimant's contributions”71 taking into consideration the respective 

contributions of the parties. The Court was clear that this calculation should not result in a 

“minute examination of the give and take of daily life.”72 Rather, it should remain a broad and 

flexible one. 

 

This is an important and potentially difficult new area of work for estates practitioners and their 

clients, who may be in the position of trying to ascertain the existence of a joint family venture 

by examining the very detailed and personal factors without the assistance of the deceased 

spouse. Furthermore, there is the strategic and practical challenge of deciding which claim or 

combination of claims to bring on behalf of a surviving spouse, including dependant’s support, 

unjust enrichment and other equitable claims.  

 

Proprietary Estoppel 
 

An additional claim that is available to surviving spouses is that of proprietary estoppel. 

Proprietary estoppel protects a person who detrimentally relied on a property owner’s promises, 

actions, or inaction that caused them to believe that they were the true owner of the property 

and where it would be unjust to permit the owner to later turn around and assert title. 

 

The law of proprietary estoppel was expressed succinctly in the Ontario case of Eberts v. 

Carleton Condominium Corp. No. 396:  

 

(i) An equity arises where:  

(a) the owner of land (O) induces, encourages or allows the claimant (C) to 

believe that he has or will enjoy some right or benefit over O's property; 

 

(b) in reliance upon this belief, C acts to his detriment to the knowledge of O; and 

                                                                                                                                             
70 Kerr v. Baranow, supra, note 41 at paras. 89-100. 
71 Ibid. at para. 100. 
72 Ibid. at para. 102. 
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(c) O then seeks to take unconscionable advantage of C by denying him the right 

or benefit which he expected to receive. 

[…] 

 

(iv) The relief which the court may give may be either negative, in the form of an order 

restraining O from asserting his legal rights, or positive, by ordering O to either grant or 

convey to C some estate, right or interest in or over his land, to pay C appropriate 

compensation, or to act in some other way.73 

 

The rule was applied in Ontario in the context of a family dispute in Spadafora v. Gabriele.74 In 

2004, an older woman moved in with her adult daughter and son-in-law and conveyed her own 

home to them. They had promised her that she could live there until she died. As it turned out, 

the daughter and son-in-law died before the mother.  

 

On the day before the daughter’s death in 2009, the daughter transferred the house to her three 

children as tenants-in-common. A dispute between these children resulted in one of them 

bringing an application for partition and sale of the house. The Court noted that, pursuant to the 

Partition Act, partition would only be available if the person applying for it was entitled to 

immediate possession of the property. The issue was whether the grandmother’s continued 

residence in the house prevented the Partition Act applicant’s right to immediate possession.75  

 

The Court found that the older woman had been induced or encouraged to believe that she 

would enjoy the right, or at least the benefit, of residing in the house until her death.76 This 

belief, the Court noted, was initiated by the daughter and son-in-law and continued by their 

children. The children had been given a house, “that bore the burden of their parents’ promise to 

their grandmother.”77 It was a promise they were fully aware of and, in fact, they too had 

honoured, having permitted their grandmother to reside there for several years after their 

mother’s death. The grandmother had relied on this agreement to her detriment by conveying 

                                            
73 2000 O.J. No. 3773 (Ont. C.A.). 
74 2011 CarswellOnt 14702 (Ont. S.C.J.). 
75 Supra note 8 at par. 16. 
76 Supra note 8 at par. 20. 
77 Supra note 8 at par. 23. 
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away her own home. In the Court’s view, to permit the sale and effectively evict the 

grandmother against her will would be unconscionable.78 As such, the Court refused to grant the 

order for partition and sale. 

 

As can be seen, the remedy of proprietary estoppel is potentially a powerful tool that can be 

used to reclaim a proprietary interest in certain property after death in instances where such an 

interest has not reflected in a will. Estate litigants should be aware of this potential avenue of 

legal recourse and plead it in appropriate cases.  

Practical Challenges: Examples of Estate Cases Involving Remarriages, 
Common-Law Relationships, and the Complex Family 
 

Ontario: Re Welin Estate79 

 

This case involved a motion brought by one of the adult sons of the deceased (also a residual 

beneficiary of the deceased’s estate) to remove the deceased’s second surviving spouse 

(Spouse #2), Barbara Welin, as the executor/trustee of the estate on the basis of conflict of 

interest. As the monthly support payments owed to the deceased’s first surviving spouse 

(Spouse #1), Diana Welin, constituted a debt against the estate pursuant to subsection 34(4) of 

the FLA,80 and as Spouse #2 had terminated the payments after death, the Court found that 

Spouse #2 had failed to meet her trustee obligation to pay all of the debts of the estate.  

According to the Court, “[e]xecutors of an estate owe a fiduciary duty to the beneficiaries and 

creditors of the estate.”81 And, where a trustee is found to have acted in their own interest and 

not that of the estate, section 37 of the Trustee Act82 gives the Court discretion to order their 

removal.83 Consequently, the Court ordered that Spouse #2 be removed as the executor/trustee 

of the deceased’s estate. 

 

The facts of Re Welin Estate are not atypical. In fact, it is quite common for separated spouses 

                                            
78 Ibid. 
79 Re Welin Estate, 2003 CarswellOnt 2869 (Ont. S.C.J.). 
80 Ibid. at par. 8. 
81 Ibid. at par. 9. 
82 Trustee Act, R.S.O. 1990, c. T.23. 
83 Supra note 62, at par. 9. 
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to appoint their new partners as executors and trustees of their estate. The message from the 

case, however, is that such spouses should tread carefully when administering a deceased 

spouse’s estate, acknowledging existing, and, therefore, competing spousal support obligations, 

as well as other competing claims, such as dependant’s support claims made under Part V of 

the SLRA. Failure to do so could result in breach of their fiduciary obligations for failing to act 

with an even hand or in the best interests of the other beneficiaries and could result in damages 

or, worse still, if legal proceedings are commenced, a cost award against the fiduciary, 

personally. 

 

Saskatchewan: Cronan v. Cronan Estate84 

 

The reasons for judgment in this Saskatchewan case begin with the sentence: “The only thing 

more peculiar than modern relationships are the laws which attempt to define them.” 

 

The main issue was whether the second wife/common law spouse fell within the definition of 

“spouse” for purposes of the Saskatchewan Intestate Succession Act, Pension Benefits Act, and 

Dependant’s Relief Act, each of which has a different definition of “spouse”. The first defines 

spouse as a person legally married or cohabiting with the deceased spouse continuously for no 

less than two years and had so cohabited within the last two years. The second defines spouse 

as a person married to the member or cohabiting with the member for at least a year prior to the 

relevant time. The third defines spouse as a person who lived continuously for not less than two 

years with the deceased or in a relationship of some permanence if they are parent of a child.  

 

In this case, the deceased died intestate. He committed suicide after lifelong battle with 

depression. He had been married and had three children with his first wife. He divorced and was 

then married to his second wife, with whom he had two children. He divorced again, but the 

evidence was that he resumed a common-law relationship with his second wife after the 

divorce.  

 

The case turned on the facts, following the framework set out in the Ontario decision in 

                                            
84 2010 CarswellSask 259 (Sask. Q.B.) 
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Molodowich v. Penttinen,85 the leading case on determining whether two individuals are 

cohabiting in a conjugal relationship. The second wife’s evidence was that they lived together, 

shared a bedroom, raised their children together, held themselves out to the community as a 

couple, and that several periods of separation between them were brief and always reconciled. 

The children of the deceased’s first marriage gave evidence, which was accepted, that during 

these periods of separation, the deceased would often return to his first wife, including even 

briefly entering into an engagement with her. They argued that this amounted to an intention on 

the part of the deceased not to continue cohabitation in a conjugal relationship with the second 

wife.  

The Court found that the second wife met the definition of the spouse under all of the statutes. 

As a result, the entire value of the small estate went to the second wife and the children from 

the first marriage received nothing. 

 

New Brunswick: Spence v. Spence 

 

This is the only reported case considering s. 15.1 of the New Brunswick Wills Act, which 

invalidates a will upon marriage but gives the court discretion to ratify gifts in the will in whole or 

in part.  

 

The deceased had children from a previous relationship. She had a 1986 will naming the 

children as her beneficiaries. She remarried in 1999 and at that time entered into a prenuptial 

agreement with her new husband in which they agreed to remain separate as to property and 

waived any right to inherit from the other on an intestacy or to make a claims under dependant’s 

relief legislation.  

 

The Court held that the marriage revoked the will. The prenuptial agreement did not have the 

effect of rendering the Wills Act inoperative or validating the will. However, the Wills Act 

provisions restoring gifts were not applicable. The surviving spouse had released his right to 

participate as an heir-at-law in the estate, so his claim to inherit on the intestacy failed. The 

estate was to be distributed between the children.  

 

                                            
85 1980 CarswellOnt 274, 17 R.F.L. (2d) 376 (Ont. Dist. Ct.). 
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This seems like a fair result. One can imagine that if the prenuptial agreement had been 

improperly executed or there was no such agreement but other evidence established that the 

intention of the spouses was to remain separate as to property, the Court might have relied on 

s. 15.1 to reach a similar result.  

 

Ontario: Blair v. Allair Estate86  

 

The case involved a motion for interim support under the SLRA made by one of the deceased’s 

two long-term common law partners. The Court found that, on the evidence, both of the 

deceased’s partners met the definition of ‘spouse’ in the SLRA, and could establish claims for 

support.  The court made this finding in spite of the fact that the other spouse, also the estate 

trustee appointed in the deceased’s will, had maintained a relationship with another man for 

some time. Counsel for the estate trustee argued that since the relationships the deceased had 

with both women were virtually the same, the Court should not make any finding of entitlement 

to support on the interim motion because it would preclude the second spouse/estate trustee 

from claiming support or claiming that she was in fact the ‘spouse’ of the deceased. It was also 

suggested that a ruling in favour of the applicant would be tantamount to finding that the 

deceased was in a ‘bigamous’ relationship.87  

 

The Court rejected this argument, stating that it failed to see “how ordering support for a 

dependant would preclude the right to support by another dependant even if it is tantamount to 

a finding that both of the ‘dependants’ were ‘spouses’ and thus the deceased was living in a 

‘bigamous" relationship.’” The Court further noted that the relationship was not “bigamous,” as 

neither of the spouses were legally married to the deceased. In the result, the Court found that 

the moving spouse had overcome the evidentiary hurdle required to support a claim for support, 

having provided "credible evidence from which one could rationally conclude that the applicant 

could establish...(her)...claim for support," and awarded her $1,500.00 per month in support.88 

 

Ontario: Re York Estate89 

                                            
86 Blair v. Allair Estate, 2011 CarswellOnt 263. 
87 Ibid. at para. 16. 
88 Ibid. at para. 19. 
89 York Estate, Re, 1998 CarswellOnt 3947 (Ont. Gen. Div). 
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The case of York Estate, Re, provides an example of a situation where a remarriage that takes 

place not long before the death of the testator works a significant disadvantage to the children of 

the deceased who, but for the remarriage, would have stood to inherit the entirety of their 

parent’s estate.  

 

In York Estate, Re, the deceased’s first wife died in April of 1994, following which, the deceased 

executed a will in May of 1994 (one month later). In that will, he left the residue of his estate to 

his children (they being from his first marriage), in equal shares. On July 28, 1995, however, the 

deceased re-married. He died a month later, on August 31, 1995. Although it was clear that the 

deceased’s will was not made “in contemplation of marriage,” it is not clear from the decision 

whether, at the time the deceased executed his will, he had even met his second wife, although 

this fact would not make a difference from a legal point of view. The deceased’s estate was of 

moderate size, consisting of farm property, RRSPs, and investments totaling $476,574.00. The 

evidence was clear that the substantial amount of money the deceased amassed during his 

lifetime “was due to his extremely frugal lifestyle and the fact that he did all repairs necessary on 

his farm property, and that the children ran the significant operation of the farm to allow [the 

deceased] to continue with a full-time job.90 

 

Despite the short amount of time that the deceased and his second wife were married, the Court 

disagreed with the proposal that it had discretion to deviate from the distribution formula for 

intestacy as set out in section 45 of the SLRA as to the $200,000 preferential share. The Court 

ordered the farm to be transferred to the surviving spouse as part of her distributive/preferential 

share, deducting half the costs of repairing it on the basis that the repairs would significantly 

benefit the wife as the ultimate owner of the property. A number of other items were deemed to 

be received by the wife as part of her distributive share. The Court did not comment on whether 

the application of section 45 resulted in any injustice, but the Court’s statement at paragraph 10 

exposes how a straightforward application of the provision does not always bear a fair result: 

 

The evidence before me is that [the deceased] and his six children, when he was married to [his 

first wife], lived for almost 30 years on this farm property on Bleeks Road. The children are, 

                                            
90 Ibid. at par. 6. 
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needless to say, very emotionally attached to the farm and the property, because that is where 

they were brought up and they spent many hours working on the farm. It is clearly evident from 

three of the children who testified before me, […], that this whole issue of the circumstances 

they find themselves in now with their father's second wife is difficult for them, and every effort 

at trying to resolve the property issues between them and [his second wife] have failed.91  

 

The children were granted $10,000 each in quantum meruit for their work on the farm when 

growing up.92 

 

Alberta: Perry v. Perry93 

 

This Alberta case is just one instance of the common but harsh effect on a surviving subsequent 

spouse where a deceased who paid spousal support secured by a life insurance policy fails to 

change the designated beneficiary once the spousal support terminates.  

 

The deceased had entered into a separation agreement with his wife, which included a 

provision that he pay spousal support and obtain a policy of life insurance with the wife 

designated as irrevocable beneficiary. The husband obtained an order terminating spousal 

support, although the order was silent about life insurance. He never changed the policy’s 

beneficiary designation but he continued to pay the premiums. The deceased remarried and 

some years later died intestate without having changed the beneficiary designation. His 

surviving spouse claimed that the $144,000 life insurance proceeds should be paid to the 

estate. 

The Court considered three different grounds on which the courts have redirected the proceeds 

of a life insurance policy to a person other than the designated beneficiary: 1) the deceased 

may have revoked the beneficiary designation by taking the steps set out in the applicable 

insurance legislation; 2) the Court may rectify the beneficiary designation if there is clear 

evidence that it does not reflect the true intention of the insured; and 3) the Court may impress 

the insurance proceeds with a trust to give effect to an agreement or for other reasons.  

                                            
91 Ibid. at para. 10. 
92 Ibid. at paras. 37-38. 
93 Perry v. Perry (Estate), 2009 ABQB 687 (CanLII) 
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In this case, none of the grounds were applicable. Although there were some general 

statements that the deceased wanted to change the beneficiary designation, these were not 

“clear and express” declaration to revoke the designation and identifying the particular policy in 

question, which were necessary under the applicable section of the Insurance Act.94 

Rectification was impossible because there was no evidence that the deceased formed a clear 

intention to change the beneficiary designation nor any clerical error in carrying out the 

intention. The proceeds were not impressed with a remedial trust because there was no 

agreement nor any unjust enrichment: the releases in the separation agreement were too 

general to waive a right to the life insurance proceeds and the beneficiary designation itself was 

a juristic reason for the enrichment.  

 

In the result, the former spouse got a windfall and the surviving spouse was left empty-handed.  

Conclusions 
 

The complicated circumstances of fractured families add a layer of complexity to the mosaic of 

legislation and case law that establishes the claims available to living and deceased spouses. 

Estate planners must be carefully attuned to the intricacies of the law and their clients’ 

circumstances to identify the relevant issues and deal with them appropriately. Although this is 

not a complete list, the following are some conclusions that we can draw from the developing 

law evolving from our complex family units:  

 

 It is important to consider the family dynamic when naming estate trustees, if possible 

avoiding the appointment of a new spouses or children of a former relationship where 

there will be a temptation for the estate trustee to not act neutrally. 

 In British Columbia, creditor-proofing assets may also help to insulate an estate from 

Wills Variation Act claims.  

 It is probably necessary to identify all people who may make a claim under the 

applicable dependant’s support legislation and to advise the client on the adequacy of 

the provision in a proposed will based on the awards (and most up to date trends) in the 

                                            
94 R.S.A. 2000, c. I-5, s. 259. 
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cases. This includes determining if the client had any former common law spouses, 

especially relationships that ended without the involvement of lawyers. 

 It is necessary to find out whether the client has induced anyone to detrimentally rely on 

his or her promise to give an interest in property.  

 An estate planner should determine what legislation might be operative upon death and 

whether the deceased and their partners are spouse for purposes of the different 

definitions of “spouse” in family law, succession law, pension, tax, banking and other 

legislation. 

 It is crucial to get copies of all domestic agreements, including cohabitation agreements, 

marriage contracts (pre-nuptial and post-nuptials agreements) and separation 

agreements. It is equally crucial to get copies of any support orders, support variation 

orders, and support termination orders, including orders to secure support with life 

insurance or other vehicles. 

 It is necessary to identify all insurance policies, RRSPs and other similar vehicles with 

beneficiary designations. It is not always sufficient to revoke and make new beneficiary 

designation in a will because the revocation may be ineffective where a designation was 

made irrevocable.  

 In jurisdictions where a surviving spouse can make a claim for a division of matrimonial 

property from the deceased spouse’s estate, the estate planner might need to roughly 

calculate the potential outcome of a property division between the spouses, including an 

assessment of the various exclusions, marriage date deductions, and identification of 

difficult valuation issues (e.g. interests in private businesses), to determine if the estate 

plan will be sidetracked by a spouse’s election.  

 In New Brunswick, an estate planner might want to get a copy of any will revoked by 

marriage and advise the client about its effect until a new will is put in place. 

 It is important to consider, if the client is in a common law relationship, whether the client 

and his or her spouse are engaged in a joint family venture with the potential for an 

unjust enrichment claim against the estate or other equitable claims. 
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PREDATORY MARRIAGES 
 

The ramifications of marriage are that more serious in the scenario of predatory marriages, 

where unscrupulous individuals prey upon older adults with diminished reasoning ability for their 

own financial profit.95 Marriage and the consequences of family and estate legislation are 

extremely powerful in that they dramatically alter the legal and financial obligations of spouses 

and have very significant consequences on testate and intestate succession, to such an extent 

that spouses are given primacy over the heirs of a deceased person’s Estate. As the aging 

population increases, and so too, a populace with cognitive impairment, the prevalence of these 

marriages will only increase, as will the importance of understanding the relevance of capacity 

as it relates to marriage. 

 

The issue of capacity to marry and divorce is one that is evolving in the law.  While the 

traditional view of the requisite capacity to marry reflected an understanding that marriage is 

“simple” and that therefore one only needs a basic understanding of the requirements of 

marriage to have the requisite capacity to marry, the historic case law also suggests that 

capacity to manage one’s personal care and perhaps one’s property is required for one to have 

capacity to marry.  Other suggestions have been made that the ‘test’, the requisite standards, or 

factors to determine capacity to marry must be more fulsome, and incorporate an appreciation 

of the effect that a marriage has on one’s property and children.  And more recently, calls have 

been made to make the standard for capacity to marry more stringent so as to protect those 

who are vulnerable.96 

 

All of these points require careful consideration by lawyers dealing with such cases.  First, a 

traditionally low threshold for capacity to marry means that a challenge to a marriage on the 

basis of incapacity is difficult.  Still, a solicitor dealing with a client in the family law context, or 

estate planning context, who is to marry, or has married, or wants to change his or her estate 

plan on the basis of the marriage, but has challenges respecting capacity, will want to be sure to 

                                            
95 Kimberly Whaley, Michel Silberfeld, Heather McGee and Helena Likwornik, Capacity to Marry and the Estate Plan 
(Aurora: Canada Law Book, 2010) at 70 [hereinafter Whaley et al.] 
96 E.g. see Oosterhoff  at page 40: “I. suggest that the test for capacity to marry be amended by legislation to require 
proof of testamentary capacity and the absence of undue influence, the latter as measured by the law applied when a 
will is contested on that ground…”. Also see, Whaley et al., ibid, p. 117 to 120. 
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address the issue of capacity either in the lawyer’s office, or with the assistance of outside 

expertise.  As society continues to age and live longer, this issue will continue to become even 

more pressing, and even more so to the lawyers who serve that aging population. 

 

It is these factors that complicate the issue of the requisite capacity to marry and to divorce.  

While historically, marriage has been perceived as an individual right and decision to make, and 

one that Courts should be loath to interfere in, in reality, Courts have been required to address 

the serious financial ramifications of marriage and it is those implications that are reflected in the 

range of case law on the topic.   

 

Potential for Abuse 

While the above-noted financial implications that accompany marriage are in place to prioritize 

equal treatment of spouses and ensure that partners to a marriage are protected financially, 

there is the unfortunate consequence that those who have less than honourable intentions can 

also benefit.  In these predatory marriages, an (often) older adult is financially exploited by 

someone who seeks to marry them and enjoy the benefits proffered by family and estate 

legislation.   

 

With the increasing longevity of the population comes an increase in the occurrence of medical 

issues affecting cognition, as well as related diseases and disorders, such as dementia in 

varying types and degrees, delirium, delusional disorders, Alzheimer’s, cognitive disorders and 

other conditions involving reduced functioning and capability.97 There are a wide variety of 

disorders that affect capacity and increase an individual’s susceptibility to being vulnerable and 

dependant. Other factors affecting capacity include, normal aging, disorders such as depression 

which are often untreated or undiagnosed, schizophrenia, bipolar disorder, psychotic disorders, 

delusions, debilitating illnesses, senility, drug and alcohol abuse, and addiction.98 

 

Civil marriages are solemnized with increasing frequency under circumstances where one party 

to the marriage is incapable of understanding, appreciating, and formulating a choice to marry—

                                            
97 Whaley et al., supra note 95 at 70. 
98 Ibid. 
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perhaps because they are afflicted with one of the ailments described above.99  

 

Legal Treatment of Capacity to Marry and Divorce 
 

Capacity in General 
 
At law, one is presumed capable unless and until this presumption is rebutted. Capacity is 

decision, time and situation/context-specific.100  One’s capacity may fluctuate with any given 

decision or task in question and from time to time.   

 

While the term “test” is often applied to issues of capacity, it may be more appropriate to use the 

term “standard”, criteria, or factors to be applied in assessing, and even then, to understand that 

capacity is a fluid concept that is difficult to measure precisely.  It is for this reason that often 

more than one capacity assessment is employed and a variety of evidence is considered to 

evaluate an individual’s capacity.  Still, it is a matter that requires serious attention, and for 

solicitors, it is one they must regularly turn their minds to. 

 

Capacity to Marry and Divorce: the Role of Statute 
 
There is no statutory test for the requisite capacity to marry or to divorce.   

 

In Ontario, the Marriage Act, R.S.O. 1990, c.M.3, which is the statute governing marriage, addresses 

mental capacity in marriage in section 7.  That section provides that a marriage license is not to 

be issued, nor is a marriage to be officiated if one (or presumably both) person(s) lack(s) the mental 

capacity to marry.   

 
Persons lacking mental capacity 

7.  No person shall issue a licence to or solemnize the marriage of any 
person who, based on what he or she knows or has reasonable 
grounds to believe, lacks mental capacity to marry by reason of being 
under the influence of intoxicating liquor or drugs or for any other 
reason.  

                                            
99 Ibid. 
100 Whaley et al., supra note 95 at 46. 
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While this provision proscribes marriage of persons lacking mental capacity, it does not address what 

that requisite capacity is. Furthermore, it does not create an obligation on an official to take any 

positive steps to determine the parties’ capacity.  

 

Capacity to Marry and Divorce: the Common Law Factors  
 

The issue of the requisite capacity to marry and divorce at law is based on a historical 

assumption that marriage is simple, as well as a more modern priority on individual autonomy.  

These twin forces mean that the issue of capacity to marry often avoids the serious financial 

implications of marriage (and by extension, the potential for abuse). 

 

Still, at the same time, more litigation is coming before the Courts that reflects the concerns of 

individuals (often, heirs) who are affected by marriages where capacity is in issue.   

 

And often, because cases come to the Courts after the spouse whose capacity is in question 

has passed away, the Court must look retrospectively at the marriage (or divorce) and do so 

with the assistance of capacity assessments and medical data.   

 

Since the requisite capacity to marry is a singular issue, often a person whose capacity is in 

question will not have had that aspect of capacity assessed, however, s/he will have had other 

aspects of capacity measured. Some of the cases outlined below show how assessments of 

different types of capacity, for instance: to instruct counsel; to manage property; to make 

personal care decisions, are applied by Courts to determine the spouse in question’s capacity to 

marry.  This all goes to suggest that the requisite capacity to marry is tied to these other 

standards or factors to consider in determining capacity.   

 

The Traditional View on Capacity to Marry: Marriage is a Simple Contract 

The traditional English view on capacity to marry is that the threshold is low, on the basis that 

marriage is a straight-forward, uncomplicated matter.  In the leading English case of Durham 
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v. Durham101 the English court ruled that “the contract of marriage is a very simple one, which 

does not require a high degree of intelligence to comprehend.”102 

The Court proceeded to compare capacity to marry to capacity to enter into a contract.  This 

analysis, the Court continues, would require the person in question to possess the: 

(a) Ability to understand the nature of the contract of marriage; and 

(b) Ability to understand the effect of the contract of marriage.103 

In this traditional view, spouses are required to understand only the most basic components of 

marriage, such as the commitment of the spouses to be exclusive, that the relationship is to be 

terminated only upon death, and that the marriage is to be founded on mutual support and 

cohabitation. In general, to be found capable of marrying, according to historical common law, a 

person need not have the ability to understand the more serious financial implications that 

accompany marriage, such as revocation of previous wills, support obligations, and potential 

equalization.104 

 

In another historic English case, In the Estate of Park, Deceased,105 Justice Singleton outlined 

that in order to be deemed capable of marrying, "a person must be mentally capable of 

appreciating that it involves the duties and responsibilities normally attaching to marriage.”  

Again, commencing from the proposition that the contract of marriage is uncomplicated, Birkett, 

L.J., contributed to the judgment, underlining the “simplicity” of marriage: 

The contract of marriage in its essence is one of simplicity. There can be 
degrees of capacity apart from soundness of mind. It is understandable 
that an illiterate man, perfectly sound of mind, but not of high quality, 
might be able to understand the contract of marriage in its simplicity, but 
who, coming into a sudden accession of wealth, might be quite incapable 
of making anything in the nature of a complicated will, but degrees of 
unsoundness of mind cannot have much relevance to the question 
whether it is shown that a person was not mentally capable of 

                                            
101 (1885), 10 P.D. 80 [Durham v. Durham] 
102 Ibid.  at p. 82. 
103 Ibid.  
104 Whaley et. al, supra note 95  at 50. 
105 Estate of Park, Park v. Park [1954] p. 112, C.A.; affg. Park v. Park, [1953] 2 All E.R. 1411 [Park]. 
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understanding the contract into which he or she had entered.106 

In the same decision, Karminski J. outlined the test for a valid marriage as follows: 

i. the parties must understand the nature of the marriage contract; 
ii. the parties must understand the rights and responsibilities which 

marriage entails; 
iii. each party must be able to take care of his or her person and 

property; 
iv. it is not enough that the party appreciates that he is taking part in a 

marriage ceremony or that he should be able merely to follow the 
words of the ceremony; and 

v. if he lacks that which is involved under heads (i), (ii) and (iii) the 
marriage is invalid...The question for consideration is whether he 
sanely comprehended the nature of the marriage contract.107 

While the Court struggled with developing the appropriate “test”, so to speak, for capacity to 

marry, it concluded that the capacity to marry was essentially equivalent to the capacity to 

enter into any binding contract, and certainly at a lower threshold than testamentary capacity. 

Karminski J. stated clearly that there is "a lesser degree of capacity ... required to consent to a 

marriage than in the making of a will."108 

 

Historically, therefore, the Courts have viewed marriage as a contract, and a simple one at that. 

Browning v. Reane and Spier v. Spier 

 

While the above line of reasoning is supported in the historic case law, it is worth noting that 

there is also an alternative view that appears in older case law.  While the general proposition is 

that marriage is simple and therefore capacity to marry is not a difficult requirement to meet,  the 

decisions of Browning v. Reane109 and Spier v. Spier110 posit that there are additional 

requirements of capacity in order for one to be capable of marriage.  

                                            
106 Ibid. at 1425. 
107 Ibid. at 1417. 
108 Ibid. at 1425. 
109 (1812),161 E.R. 1080 (Eng. Ecc.) [Browning v. Reane]. 
110 Spier v. Benyen (sub nom. Spier Estate, Re) [1947] W.N. 46 (Eng. P.D.A.); Spier v. Spier [1947] The Weekly 
Notes. [Spier v. Spier]. 
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In the 1812 decision of Browning v. Reane, the Court stated that for a person to be capable of 

marrying, he or she must be capable of managing his or her person and property. Similarly, in 

Spier v. Spier, a case decided in 1947, the Court stated that one must be capable of managing 

his or her property, in order to be capable of marrying.111  

 
Modern Case Law on Capacity to Marry and Divorce 
 
In recent cases before the Courts the tension between the traditional historical view of marriage 

as an easy-to-understand matter, and recognition of rights of autonomy, and the reality that 

marriage brings with it very serious implications for property and the Estate (not the least of 

which is the revocation of all previous Wills) is increasingly apparent. 

 

Calvert (Litigation Guardian of) v. Calvert, Ontario 

 

In Calvert (Litigation Guardian of) v. Calvert112 Justice Benotto was asked to decide whether 

Mrs. Calvert who at the time suffered from Alzheimers disease had the capacity to divorce her 

husband. 

 

Mr. Calvert argued that Mrs. Calvert lacked the capacity to divorce.  There were other issues in 

dispute, including the role of the litigation guardian and the enforceability of a marriage contract. 

In the analysis, Benotto J. compared the different standards of capacity to marry, separate and 

divorce:  

[57]     Separation is the simplest act, requiring the lowest level of 
understanding. A person has to know with whom he or she does or does not 
want to live. Divorce, while still simple, requires a bit more understanding. It 
requires the desire to remain separate and to be no longer married to one’s 
spouse. It is the undoing of the contract of marriage. 

[58]       The contract of marriage has been described as the essence of 
simplicity, not requiring a high degree of intelligence to comprehend: Park, 
supra, at p. 1427. If marriage is simple, divorce must be equally simple. The 

                                            
111 Ibid. at para. 46 per Willmer J. 
112 1997 CanLII 12096 (ON S.C.), aff’d 1998 CarswellOnt 494; 37 O.R. (3d) 221 (C.A.), 106 O.A.C. 299, 36 R.F.L. 

(4th) 169, leave to appeal to S.C.C. refused May 7, 1998 [Calvert]. 
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American courts have recognized that the mental capacity required for 
divorce is the same as required for entering into marriage: Re Kutchins, 136 
A.3d 45 (Ill., 1985). 

 
The Court equated the threshold for capacity to divorce with the threshold for capacity to marry.  

Justice Benotto continued, and pointed to a “simple” test for capacity to marry, consistent with 

the reasoning in Durham v. Durham and in Park, both referred to above.   

As for the specifics of the test, Justice Benotto favourably referred to the evidence of an expert 

physician, Dr. Molloy who outlined a case for the requisite test for capacity: 

[73] I found the evidence of Dr. Molloy very helpful. Although he, like 
Drs. Silberfeld and Freedman, did not see Mrs. Calvert, he provided a useful 
analysis of the evidence and methodology for determining capacity. To be 
competent to make a decision, a person must: 

1. understand the context of the decision; 

2. know his or her specific choices; and 

3. appreciate the consequences of these choices. 
 

The Court still emphasized at paragraph 74, that “the threshold of understanding with respect to 

separation and divorce is low.” 

 

The Court reviewed the evidence before it, which included information that Mrs. Calvert was 

clear and decisive in her intention to divorce Mr. Calvert and concluded that Mrs. Calvert had 

the requisite capacity to separate and divorce at the relevant time.113   

 

This case reinforces the historic view that the threshold for capacity to marry is low, and extends 

that threshold to capacity to divorce. 

Banton v. Banton, Ontario 

 

In the 1998 Ontario case of Banton v. Banton114 Cullity J. was asked to assess whether the 

Deceased, a then-88-year old man had had the requisite capacity to marry a then-31-year old 

woman. Muna Yassin was a waitress in the retirement home in which George Banton resided.  

                                            
113 Calvert, supra note 112 at para. 75. 
114 1998, 164 D.L.R. (4th) 176 at 244 [Banton]. 
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Around the same time that his wife died, Mr. Banton formed a relationship with Ms. Yassin.  In 

1994, despite the fact that Mr. Banton had been found incapable of managing property, he and 

Ms. Yassin started withdrawing significant sums of money, prompting Mr. Banton’s children’s 

concern.  In that same time period, Mr. Banton and Ms. Yassin were married at Ms. Yassin’s 

apartment without the knowledge of Mr. Banton’s children.  Two days after the marriage, the 

couple attended at a solicitors office and instructed the lawyer to prepare a Power of Attorney in 

favour of Ms. Yassin, and a will, leaving all of Mr. Banton’s property to the wife.  

Justice Cullity reviewed the law on the validity of marriages, emphasizing the differences in the 

tests for testamentary capacity, capacity to manage property, capacity to give a Power of 

Attorney for Property, capacity to give a Power of Attorney for Personal Care capacity to marry, 

and the provisions of the Substitute Decisions Act,1992, S.O. 1992, c. 30.115 

In Justice Cullity’s view of the facts of the case, Mr. Banton had been a “willing victim” who had 

“consented to the marriage.”116  

Justice Cullity took pains to distinguish between “consent” and “capacity”, and then embarked 

upon an analysis of the test for capacity to marry and whether Mr. Banton would have met the 

test. The Court commenced its analysis with the “well-established” presumption that an 

individual will not have capacity to marry unless he or she is capable of understanding the 

nature of the relationship and the obligations and responsibilities it involves.117  In the Court’s 

view, the test is not one that is particularly rigorous. Justice Cullity considered the fact that Mr. 

Banton had been married twice before he married Ms. Yassin to find that, despite his weakened 

mental condition, Mr. Banton had sufficient memory and understanding to continue to 

appreciate the nature and the responsibilities of the relationship to satisfy what the court 

described as “the first requirement of the test of mental capacity to marry.”118  

Justice Cullity found no further requirement for capacity to marry in the Canadian case law 

before him.  He did however find that the English cases of Browning v. Reane and Spier v. 

Spier, referred to above, provided for an “additional requirement” for mental capacity to marry: 

                                            
115 Ibid.at para. 33. 
116 Ibid. at para. 136. 
117 Ibid. at para. 142. 
118 Ibid. at para. 144. 
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[145]….An additional requirement is, however, recognized in the 
English authorities that have been cited with approval in our courts. 
The decision to which its source is attributed is that of Sir John 
Nicholl in Browning v. Reane (1812), 161 E.R. 1080 (Eng. Ecc.) 
where it was stated:  
 

If the capacity be such ... that the party is incapable 
of understanding the nature of the contract itself, 
and incapable, from mental imbecility, to take care 
of his or her own person and property, such an 
individual cannot dispose of his or her person and 
property by the matrimonial contract, any more than 
by any other contract. at pp. 70-1 
 

[146]  The principle that a lack of the ability to manage oneself and 
one's property will negative capacity to marry was accepted and, 
possibly extended, by Willmer J. in Spier v. Bengen, [1947] W.N. 46 
(Eng. P.D.A.) where it was stated:  
 

There must be a capacity to understand the nature 
of the contract and the duties and responsibilities 
which it created, and ... there must also be a 
capacity to take care of his or her own person and 
property.  

 

In support of the so-called “additional requirement”, Justice Cullity referred to Halsbury (4th 

edition, Volume 22, at para. 911) for “the test for capacity to marry at common law”:  

Whether a person of unsound mind was capable of contracting a 
valid marriage depended, according to ecclesiastical law to which the 
court had to have regard, upon his capacity at the time of the 
marriage to understand the nature of the contract and the duties and 
responsibilities created, his freedom or otherwise from the influence 
of insane delusions on the subject, and his ability to take care of his 
own person and property. 

 

After reviewing these authorities, however, Justice Cullity found that the passages quoted were 

not entirely consistent. In his view, Sir John Nicholl's statement in Browning v. Reane appeared 

to require both incapacity to manage oneself as well as one's property; whereas Willmer J.’s, 

statement in Re Spier could be interpreted as treating incapacity to manage property, by itself, 

as sufficient to give rise to incapacity to marry. Notably, Halsbury J's, statement was not precise 

on this particular question. 
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In the face of this inconsistency in the jurisprudence, Justice Cullity looked to the old cases and 

statutes and found that implicit in the authorities, dating at least from the early 19th century, 

emphasis was placed on the presence (or absence) of an ability to manage oneself and one's 

affairs, including one's property. It was only with the enactment of the Substitute Decisions Act, 

that the line between capacity of the person and capacity with respect to property has been 

drawn more sharply. In light of the foregoing, his Honour made explicit his preference for the 

original statement of the principle of capacity to marry in Browning v. Reane. In his view, while 

marriage does have an effect on property rights and obligations, “to treat the ability to manage 

property as essential to the relationship would [...] be to attribute inordinate weight to the 

proprietary aspects of marriage and would be unfortunate.”119  

Despite articulating what would, at the very least, be a dual test for capacity to marry (one which 

requires a capacity to manage one’s self and one’s property) and despite a persuasive medical 

assessment which found Mr. Banton incapable of managing his property, Justice Cullity held 

that Mr. Banton did have the capacity to marry Ms. Yassin and that such marriage was valid.  

Somewhat surprisingly, however, Justice Cullity made this determination in spite of the fact that 

he found that, at the time of Mr. Banton’s marriage to Ms. Yassin, Mr. Banton’s “judgment was 

severely impaired and his contact with reality tenuous.” Moreover, Justice Cullity made his 

decision expressly, “on the basis of Browning v. Reane.” However, it is worth noting that, earlier 

in his reasons, Justice Cullity had stated that the case of Browning v. Reane is the source to 

which the “additional requirement” is attributed, which requirement goes beyond a capacity to 

understand “the nature of the relationship and the obligations and responsibilities it involves” 

and, as in both Browning v. Reane and Re Spier, extends to capacity to take care of one’s own 

person and property. 

 

Barrett Estate v. Dexter, Alberta 

 

In Barrett Estate v. Dexter120 the Court of Queen’s Bench in Alberta was asked to determine 

whether the marriage between the then-deceased Dwight Barrett and Arleen Dexter was a 

nullity due to lack of capacity on the part of Mr. Barrett.  The Court concluded that the marriage 

                                            
119 Ibid. at para. 157. 
120 2000 ABQB 530 (CanLII) 268 AR 101 [Barrett Estate]. 
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was a nullity based on its finding that at the time of the marriage, Mr. Barrett had “lacked the 

legal capacity to enter into any form of marriage contract.”121 

 

At the time of the marriage, Mr. Barrett was 93 years of age and Ms. Dexter was 54 years old.  

Ms. Dexter and Mr. Barrett came to know each other when Ms. Dexter was providing caregiving 

services to Mr. Barrett, and later resided with Mr. Barrett for reduced rent.  Over that time 

period, Mr. Barrett gave Ms. Dexter money, signed a document authorizing her to reside in his 

home after he died at the expense of his estate, and went to a lawyer’s office at Ms. Dexter’s 

behest.  Mr. Barrett and Ms. Dexter were married in a ceremony witnessed and attended only 

by their limousine driver and another taxi driver.  Following the marriage, Mr. Barrett made a 

new Will leaving the bulk of his $1 million dollar Estate to Ms. Dexter, with only nominal 

bequests to his children and grandchildren.   

Prior to his death, Mr. Barrett underwent two separate capacity assessments, both of which 

concluded that Mr. Barrett’s cognitive function and judgment were significantly impaired, and 

indeed the second assessment found that Mr. Barrett was “severely impaired.”   Both assessing 

physicians concluded that Mr. Barrett could not make financial or personal decisions due to his 

cognitive impairment. 

The Court relied on the evidence of Dr. Malloy, who was qualified as an expert in geriatric 

medicine and an expert in the trial.  Dr. Malloy outlined the requirements for capacity to marry 

and reviewed the facts before the Court to determine whether Mr. Barrett had capacity to marry.   

At paragraph 72, the Court referred to Dr. Malloy’s explanation of capacity to marry:   

On the issue of marriage, Dr. Malloy opined that a person must 
understand the nature of the marriage contract, the state of 
previous marriages, one’s children and how they may be 
affected…[emphasis added] 

Applying that test to the facts of the case, Dr. Malloy concluded that in the applicable time 

period, Mr. Barrett had been generally “incapable of marrying, signing or revoking a power of 

                                            
121 Ibid. at para. 1. 
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attorney or making a will.”122  Specifically, with respect to the marriage in question, “…Dr. Malloy 

opined that Dwight would not understand the nature of the contract; his relationship with his 

intended spouse; his previous marriage history; or the impact of his marriage on legal 

matters.”123  

The Court concluded in light of the evidence and medical opinions and in particular the expert 

opinion of Dr. Malloy, that Mr. Barrett lacked the capacity to marry.  Consequently the marriage 

was declared null and void.  The Court declined to consider the issue of undue influence, having 

made its ruling on the basis of capacity.124 

In my view this is an instructive, well-reasoned opinion and such factors should routinely be 

applied in the context of an assessment of the requisite capacity to marry. 

 

Feng v. Sung Estate, Ontario 

 

The issue of capacity to marry was central in the 2003 Ontario case of Feng v. Sung Estate.125  

That case stemmed from a claim for support by Qi Li Feng under the SLRA, R.S.O. 1990, 

c.S26, as well as a preferential share of the Estate of Kam Yuen Sung.  The Estate and Mr. 

Sung’s five children brought a Cross-Application seeking a declaration that the marriage of Mr. 

Sung and Ms. Feng was void ab initio, on the basis that Mr. Sung had lacked capacity to marry. 

The deceased Mr. Sung had married Ms. Feng, his caregiver, a mere six weeks before he died.  

At the time of the marriage, Mr. Sung was very ill, suffering from lung cancer and Parkinson’s 

disease.  He was also dealing with the devastating loss of his first wife.  Although the marriage 

took place on August 23, 2001, none of Mr. Sung’s six children, to whom he was very close, 

knew of the marriage until September 4, 2001.   In that time period, Mr. Sung was extremely ill 

and had to be admitted to the emergency department.  He died from the lung cancer in October.  

Mr. Sung’s children argued that the marriage was a nullity in part because their father lacked 

                                            
122 Ibid. at para. 74. 
123 Ibid. at para. 78. 
124 Ibid. at paras. 90, 91. 
125 2003 CanLII 2420 (ON S.C.). [Feng v. Sung Estate]. 
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capacity to marry.  Ms. Feng on the other hand argued that Mr. Sung was capable of marriage 

as he appreciated the “duties and responsibilities that are normally attached to marriage” relying 

on the historic line of cases including Park v. Park and Durham v. Durham.  

In her decision, Greer J. carefully reviewed the chronology of events leading up to and following 

the marriage, noting Mr. Sung’s vulnerability and Ms. Feng’s determination to marry him as well 

as evidence that she had taken money from Mr. Sung.  The evidence showed that Ms. Feng 

received $30,000.00 from Mr. Sung directly and that she had withdrawn $26,000.00 from his 

bank accounts, some days making as many as six withdrawals in a day.  

In her analysis, Greer J. carefully reviewed the decision in Banton.  Justice Greer highlighted 

the point made by Justice Cullity that consent to marry does not equal capacity to marry.126  

Justice Greer also noted Justice Cullity’s reference to the principle in Re Spier, that in order to 

be capable of marrying, a person must also be capable of taking care of his person and 

property.127  On the facts of the case before her, Justice Greer found that although Mr. Sung 

had been able to write his own cheques he had not been able to take care of his person.128 

Justice Greer turned to the ‘test’ for capacity to marry set out by Dr. Malloy, in the decision of 

Barrett Estate, referred to above which required that in order to be capable of marrying, “a 

person must understand the nature of the marriage contract, the state of previous marriages, 

one’s children and how they may be affected.”129 Applying the medical evidence and the 

evidence of Mr. Fung’s children to the ‘test’ set out by Dr. Malloy in Barrett Estate, Justice Greer 

found that Mr. Sung had lacked capacity to marry and declared the marriage void ab initio.130 

Ms. Feng appealed the decision of Justice Greer to the Court of Appeal.131  The Court of Appeal 

upheld Justice Greer’s finding that Mr. Sung lacked capacity to marry, however, noted that the 

case was “a close one.”132 

A.B. v. C.D.:  Divorce, British Columbia 

 

                                            
126 Ibid. at para. 55; Banton, supra note 114 at p. 224. 
127 Ibid. at paras. 55 and 56. 
128 Ibid. at para. 57. 
129 Ibid. at para. 59. 
130 Ibid. at paras. 61, 62 and 66. 
131 Sung Estate, Re. 2004 CarswellOnt 4512, 11 E.T.R. (3d) 169, 9 R.F.L. (6th) 229. 
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In A.B. v. C.D.133, the British Columbia Court of Appeal was asked to review a decision of 

Justice Kelleher of the British Columbia Supreme Court in which a husband’s application for an 

order that his wife undergo an independent psychiatric examination, was dismissed.  

 

The parties had been married for 43 years.  In 2007, the wife left the matrimonial home and 

shortly thereafter commenced divorce proceedings.  The husband did not want the divorce and 

challenged the wife’s capacity to separate and argued that she suffered from a delusional 

disorder that caused her to believe he had been unfaithful to her and had persecuted her.  The 

husband sought a medical examination to address his belief that his wife suffered from a 

delusional disorder.  The Supreme Court obtained an expert opinion from a forensic 

psychologist as to whether the choice to separate had been caused by a mental disorder.  The 

expert found the wife’s description of the relationship to be consistent with the husband’s and 

did not find that her desire to separate was based on any “beliefs that she has about him.”134 

 

It is also relevant  and notable that the husband conceded during the proceedings that his wife 

had capacity to manage her affairs and instruct counsel.135 

 

In the decision, Kelleher J. referred to the characterization of the different standards of capacity 

and the standard of capacity to form the intention to leave a marriage as set out by Professor 

Gerald B. Robertson in his text, Mental Disability and the Law in Canada.136  Professor 

Robertson’s standard focuses on the spouse's overall capacity to manage his or her own affairs. 

This standard, as stated at paragraph 21 of the Court of Appeal’s decision is as follows: 

Where it is the mentally ill spouse who is alleged to have formed the 
intention to live separate and apart, the court must be satisfied that 
that spouse possessed the necessary mental capacity to form that 
intention. This is probably a similar requirement to the requisite 
capacity to marry, and involves an ability to appreciate the nature 
and consequences of abandoning the marital relationship. 

 
The Court of Appeal noted that this standard for capacity to divorce differs and was described 

                                                                                                                                             
132 Ibid. at para. 8. 
133 2009 CarswellBC 1192, 2009 BCCA 200, [2009] B.C.W.L.D. 3694, [2009] B.C.W.L.D. 3919, [2009] W.D.F.L. 2728, 
66 R.F.L. (6th) 237, [1009] 9 W.W.R. 82, 94 B.C.L.R. (4th) 38, 270 B.C.A.C. 238, 454 W.A.C. 238, leave to appeal to 
SCC refused in 2009CarswellBC 2851 [hereinafter A.B. v. C.D.] 
134 Ibid. cited at para. 14. 
135 Ibid. at para. 18. 
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as less onerous than that adopted in the English decisions of Perry v. Perry137 and Brannan v. 

Brannan138 which found that a spouse was incapable when he or she suffered from delusions 

that lead to a decision to leave the marriage. The Court of Appeal noted preferred Professor 

Robertson’s characterization of capacity to that found in those older English cases, as it 

prioritizes the personal autonomy of the individual in making decisions about his or her own 

life.139 

 

Wolfman-Stotland v. Stotland: Divorce, British Columbia 

 

In Wolfman-Stotland v. Stotland140 the British Columbia Court of Appeal was asked to consider 

the requisite capacity necessary to form the intention to live separate and apart.  The appellant, 

Lillian Wolfman-Stotland at 93 years of age had sought a declaration from the British Columbia 

Supreme Court that there was no reasonable prospect of reconciliation with her 92-year old 

husband.  Mr. Stotland had applied for a medical examination of Mrs. Stotland and Justice 

Smith of the Supreme Court had ordered that Mrs. Stotland be examined by a physician with 

respect to her capacity to instruct counsel, to manage her affairs, her capacity to form the 

intention to live separate and apart from her husband, and her capacity to “appreciate the nature 

and consequences of abandoning the marital relationship.”141 

 

The assessing physician found that Mrs. Stotland “likely” had the capacity to instruct counsel in 

respect of the divorce, but did not have the capacity to manage her property, nor did she have 

the capacity “to form the intention to live separate and apart from her husband,” however he did 

find that she had the capacity “to appreciate the financial nature and consequences of 

abandoning her marital relationship.”142  

The Chambers judge found, in spite of the conclusion that Mrs. Stotland had capacity to instruct 

counsel, that she lacked the necessary capacity required to obtain the declaration she sought.   

                                                                                                                                             
136 2nd ed., (Toronto: Carswell, 1994). 
137 [1963] 3 All E.R. 766 (Eng. P.D.A.). 
138(1972), [1973] 1 All E.R. 38 (Eng. Fam. Div.).  
139A.B. v. C.D., supra note 133 at para. 30.  
140 2011 CarswellBC 803, 2011 BCCA 175, [2011] B.C.W.L.D. 3528, [2011] W.D.F.L. 2593, 16 B.C.L.R. (5th) 290, 333 
D.L.R. (4th) 106, 97 R.F.L. (6th) 124, 303 B.C.A.C. 201, 512 W.A.C. 201, leave to appeal refused by 313 B.C.A.C. 319 
(note), 427 N.R. 400, 2011 CarswellBC 2488, 2011 CarswellBC 2489, 533 W.A.C. 319 (S.C.C.) [hereinafter Stotland]. 
141 Ibid. at para. 12. 
142 Ibid. at para. 14. 
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The Court of Appeal overturned the Chambers judge’s finding, and concluded that the judge 

“erred in law in the formulation and application of the proper test of the capacity necessary to 

form the intention to live separate and apart.”143 

The Court of Appeal referred to the decisions in AB v. CD, and Calvert, above, and referred 

favourably to Professor Robertson’s Mental Disability and the Law in Canada and in particular 

cited the following passage from pages 253 to 254 of the book, which points to a low threshold 

for capacity to marry: 

In order to enter into a valid marriage, each party must be capable, at the 
date of the marriage, or understanding the nature of the contract of marriage 
and the duties and responsibilities which it creates…The test does not, or 
course, require the parties to be capable of understanding all the 
consequences of marriage; as one English judge aptly noted, few (if any) 
could satisfy such a test…the common law test is probably only concerned 
with the legal consequences and responsibilities which form an essential 
part of the concept of marriage.  Thus, if the parties are capable of 
understanding that the relationship is legally monogamous, indeterminable 
except by death or divorce, and involved mutual support and cohabitation, 
capacity is present.  The reported cases indicate that the test is not a 
particularly demanding one… 
 

The Court of Appeal concludes based on the authorities that capacity to separate is the same as 

the standard for the requisite capacity to marry, and that the “requisite capacity is not high, and 

is lower in the hierarchy than the capacity to manage one’s affairs.”144 

 

It is worth noting in this case, however, that there was a finding that the appellant was capable of 

instructing counsel, and of appreciating the financial consequences of a divorce.  In fact, 

therefore there was evidence that she understood and appreciated the ramifications of a 

separation and divorce, such that her capacity was not so low.   

SMBC v. WMP and others, England 

 

In SMBC v. WMP and others145 the fairly new, Court of Protection of the High Court of England 

                                            
143 Ibid. at para. 21. 
144 Ibid. at para. 27. 
145 [2011] EWHC B13 (CoP). 
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and Wales was asked to give directions in proceedings respecting the capacity to marry and 

capacity to manage property of a person referred to as “A”.  The case was prompted by police 

seeking forced marriage protection orders for A and his two brothers based on concerns about 

A’s capacity to marry and family pressure for A to undergo an arranged marriage abroad.   

A argued that the Court of Protection was not the proper forum for him as he had not been 

properly found incapable.  A relied on the fact that there was no conclusive finding that he was 

incapable, such that he could rely on the presumption of capacity. 

Indeed the Court found that the capacity assessment (termed a “COP3”) was incomplete and 

flawed, but noted that it did raise concerns of incapacity such that it warranted the attention of 

the Court of Protection.  A further report was ordered, however, the second assessing 

psychiatrist was unable to provide a fulsome assessment as he required background information 

and additional tests which A refused to participate in.  There were further complications: a social 

worker had met with and interviewed A without involving his lawyer, which was in breach of the 

legal requirements.  The Court still allowed the social worker’s evidence but gave it less weight. 

One of the issues in question was whether as part of capacity proceedings, an individual’s 

medical records can be obtained.  

The Court had evidence that “A” lacked an understanding of marriage and divorce, as well as 

the proceedings in general.  In light of the evidence of possible incapacity, the Court allowed the 

release of A’s information as sought by the expert.   

The Court used the proceedings as an opportunity to set out rules of guidance for capacity 

proceedings, including requirements that experts should seek information and set out questions 

before completing their reports, that social workers investigating capacity inform the party’s 

lawyer of the intent to interview the party, medical assessors must provide clear reports, it is not 

a violation of human or common law rights for a medical expert to be provided with a party’s 

medical records, and that psychometric testing is appropriate even if the person who may 

indeed be capable so objects.   

While these proceedings are different from those in the cases noted above, in that they were 

prompted by protective legislation that allows the state to prevent marriage on the basis of 

incapacity, the principles are interesting in that they emphasize the importance of clear 
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assessments and the need for access to information.  While the decision underscores the 

importance of respecting an individual’s rights, and the presumption of capacity, it also 

emphasizes the need for experts to have access to full information in order to make proper 

assessments.   

The Canadian cases cited above also highlight the need for clear information, so that full and 

proper assessments can be obtained.  Many of the difficulties in the above-cited cases are 

caused by the inability to properly determine whether the party in question had capacity to marry 

or divorce at the requisite time.  For capacity assessments to be meaningful, they must not only 

address the legal issues in full, they must also be informed by proper and complete background 

information on the person in question. 

Practical Considerations Versus Legal Limitations In Resolving Litigation 
Disputes: The Elusive “Test” (so to speak) for Capacity to Marry or Divorce 
 
 
As may be evident, a review of the current Canadian case law demonstrates that the law with 

respect to capacity to marry and/or to live separate and apart and to divorce is somewhat 

difficult to state clearly.   While the underpinnings of the issue suggest that the threshold is low, 

as marriage is “simple” and individuals ought to be free to marry and divorce, there is evidence 

even in historical cases (such as Browning v. Reane and Spier v. Spier) that capacity to marry 

requires something more than the most basic understanding of marriage (or divorce).  The 

cases of Browning v. Reane and Spier v. Spier appear to suggest that capacity to manage one’s 

person and one’s property are a component of the ‘test’ for determining the requisite capacity to 

marry.   

 

The more recent Ontario cases of Banton and Feng v. Sung Estate appear to be moving 

(slowly) in the direction of developing a more fulsome test for capacity to marry which reflects 

and accords with the real-life financial implications of death of a spouse or divorce.  

 

Interestingly, the British Columbia cases of A.B. v. C.D. and Stotland, above, appear too to rely 

on the old judicial adage that, “the contract to marry is a very simple one.”  The justification 

referred to in these cases is that a priority must be placed on individual autonomy.  These cases 
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appear to diverge somewhat from the Ontario and Alberta cases cited above.  

 

The ‘test’ employed in Barrett Estate and referred to by Dr. Malloy was followed by Justice 

Greer in Feng v. Sung Estate requiring the assessment of requisite capacity to marry to include 

consideration of whether the person in question understands the nature of the marriage 

contract, the state of previous marriages, one’s children and how they may be affected.  This 

was upheld (albeit narrowly) by the Court of Appeal in Ontario.   

 

Therefore, while there is the traditional emphasis on simplicity and a modern priority on 

autonomy, there is some evidence that Courts are employing somewhat more rigorous 

standards for capacity to marry and divorce. 

 

The evolving state of the law concerning the requisite capacity to marry and divorce complicates 

matters for lawyers and for assessors requested to conduct assessments of capacity. 

 

Some Conclusions on Requisite Criteria for Determining the Capacity to Marry 
 

The criteria, standard factors to be applied, or ‘test’, so to speak, for capacity to marry and/or 

divorce is difficult to define. Although the trend seems to be towards a more rigorous standard of 

capacity to match the more serious financial implications of modern marriage, there is little 

judicial guidance and the state of the law is best described as confused. 

 

As discussed above, one of the most significant effects of marriage in many common law 

jurisdictions is the revocation of a will made before marriage.146 The historical rationale for 

revocation on marriage was that, in the absence of any other rule of law to protect spouses, a 

surviving spouse would at least have the chance to inherit in intestacy.147 Modern family law and 

succession law, by contrast, provide adequate remedies for a surviving spouse. As discussed 

above, a surviving spouse may, in some jurisdictions, make a claim for a division of property 

under family law legislation; enforce a support order or domestic contract; apply for dependant’s 

                                            
146 e.g. SLRA, s. 15. 
147 Oosterhoff, supra note 20 at 29. 
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support; or make a claim in unjust enrichment for a share of the wealth generated in a joint 

family venture. The revocation of a will on marriage now can work a harsh result for the 

intended heirs of the deceased while over-compensating the surviving spouse.  

 

The contrast in the law between jurisdictions where marriage revokes a will, like Ontario, and 

jurisdictions where it does not, like Alberta, highlights an important point. Because the effects of 

marriage are now different in these jurisdictions, perhaps the standard for the capacity to marry 

should be different also. In a jurisdiction where marriage revokes a will, e.g. Ontario, there is an 

argument to be made, as Dr. Malloy suggested in Barrett Estate v. Dexter, that the spouse must 

have been able to understand the disentitling effect of the marriage on their children. By 

contrast, in Alberta or any other jurisdiction where marriage does not revoke a will, it is possibly 

not necessary for a spouse to have been able to understand the testamentary consequences of 

marriage because there are none. This brings us back to the principle that the criteria for 

determining the requisite capacity are not universal but depends on the nature of the act, be it 

entering a contract, giving a power of attorney, making a will, or getting married in jurisdictions 

with differing laws.  

 

Even if the capacity to enter a marriage were quite high and the rule automatically revoking a 

will on marriage were abolished, predatory marriage would remain a risk. There will still be an 

incentive for unscrupulous people to marry vulnerable individuals to exploit the other claims that 

arise out of marriage. However, both of these changes would prevent the substantial windfall of 

an inheritance that is automatic and not subject to judicial discretion in at least some cases.   

 

Challenging Marriage or Divorce for Lack of Capacity  
 

From a practical perspective, marriages are typically challenged by disappointed heirs after the 

potentially incapable spouse’s death. This makes evidence difficult to obtain. Even if the person 

were still alive, there is often a practical difficulty in establishing and proving lack of capacity. 

The person whose marriage is to be challenged may be alienated, resistant to being assessed, 

and may be under the influence of a person with carefully crafted plans to defend the marriage. 

Furthermore, since the threshold for capacity to marry may still be described as relatively low, it 

can be difficult to challenge a marriage on the grounds of incapacity.  The snapshot of the case 
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law cited above demonstrates the difficulty, even with something of a trend toward a more 

stringent test.  Even in the decision of Feng v. Sung Estate, in which case the spouse in 

question was extremely ill, confused, unwell, and died mere weeks after the marriage, the Court 

of Appeal noted that it was a “close case.” 

 

If a party seeks to challenge a marriage (or divorce) he or she should strive to obtain and 

preserve strong evidence. Capacity assessments are helpful, but contemporaneous 

assessments of the person’s cognitive and mental wellbeing are also of assistance and 

arguably, more persuasive, if not determinative.  Evidence of laypersons, relatives and lawyers 

is also often determinative. 
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PROFESSIONAL RESPONSIBILITY CONSIDERATIONS IN ADVISING 
THE VULNERABLE CLIENT  
 

Lawyers faced with vulnerable and potentially incapable clients often find themselves pulled in 

two opposite directions. On the one hand, the lawyer is compelled by the law, the rules of 

professional conduct and the philosophy of legal representation in the common law world to 

respect a client’s express instructions. The importance of respecting a client’s autonomy was 

described eloquently by Justice Low in Ontario:  

 

An application for a declaration of incapacity under the SDA is an attack on the citizen's 

autonomy and, in the event of a finding of incapacity, which is a judgment in rem, results 

in the abrogation of one or more of the most fundamental of her rights: the right to 

sovereignty over her person and the right to dominion over her property.148 

 

On the other hand, the exercise of undue influence over a vulnerable client and the inability of a 

client to understand the nature and consequences of their decisions or lack of decisions can 

cause serious damage to the client’s interests. Lawyers are compelled by common sense not to 

stand idly by while a client’s rights are compromised because he or she cannot give instructions. 

 

As a result, lawyers need to make careful professional judgments about a client’s capacity. 

Lawyers, and particularly estate planners, are often charged with making the determination in 

certain circumstances about whether a client is capable or incapable of a particular decision or 

task in spite of the presumption of capacity. They may be liable in negligence or guilty of 

professional misconduct for failing to discharge this obligation properly. This section discusses 

the applicable criteria by which we determine capacity and the standard that a lawyer must meet 

in evaluating their client’s capacity. 

 

Determining “Capacity” 
 

A discussion of a lawyer’s duty to inquire into their client’s capacity and to take appropriate 

                                            
148 Abrams v. Abrams, 2009 CanLII 12798 (ON S.C.) at para. 56. 
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steps in the event of incapacity must begin with a discussion of the meaning of capacity itself. 

There is no single legal definition of “capacity”. Each particular task or decision undertaken has 

its own corresponding capacity characteristics and determining criteria. In general, all persons 

are deemed capable of making decisions at law. That presumption stands unless and until the 

presumption of capacity is legally rebutted.149 

 

Capacity is a question of mixed law and fact that is determined by applying the available 

evidence to the requisite criteria for determining capacity.150 Capacity is an area of enquiry 

where medicine and law collide, in that legal practitioners are often dealing with clients who 

have medical and cognitive challenges, and medical practitioners are asked to apply legal tests 

in their clinical practices, or asked to review evidence retrospectively to determine whether at a 

particular time an individual had the requisite capacity to complete a specific task to or make a 

specific decision. 

 

Capacity is decision-, time- and situation-specific. This means that a person may be capable 

with respect to different decisions, at different times, and under different circumstances. A 

person is not globally capable or incapable and there is no test to determine capacity at large. 

Rather, capacity is determined on a case-by-case basis in relation to a particular or specific 

task/decision and at a moment in time. 

 

Capacity is decision-specific in that, for example, as determined by legislation, the capacity to 

grant a power of attorney for property differs from the capacity to grant a power of attorney for 

personal care, which in turn differs from the capacity to manage one’s property or personal care. 

Testamentary capacity, the capacity to enter into a contract, to give a gift, to marry, separate or 

divorce all involve different considerations. As a result, an individual may be capable of making 

personal care decisions but not capable of managing his or her property; or she may be capable 

of granting a power of attorney document but not capable of making a will. The possibilities are 

unlimited as each task or decision has its own specific criteria for capacity. 

 

                                            
149 Palahnuk v. Palahnuk Estate, [2006] O.J. No. 5304 (QL), 154 A.C.W.S. (3d) 996 (S.C.J.); Brillinger v. 

Brillinger‐Cain, [2007] O.J. No. 2451 (QL), 158 A.C.W.S. (3d) 482 (S.C.J.) ; Knox v. Burton (2004), 6 E.T.R. (3d) 285, 

130 A.C.W.S. (ed) 216 (Ont. S.C.J.). 
150 Starson v. Swayze, [2003] 1 S.C.R. 722. 
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Capacity is time-specific in that legal capacity can fluctuate over time. The legal standard builds 

in allowances for “good” and “bad” days where capacity can and does fluctuate. As an example, 

an otherwise capable person may lack capacity when under the influence of alcohol. Even in 

situations where an individual suffers from a non-reversible and/or progressive disorder, that 

person may not be permanently incapable and may have differing capacity at different times. 

Courts have consistently accepted the principle that capacity to grant a power of attorney or to 

make a will can vary over time.151 

 

Capacity is situation-specific in that, under different circumstances, an individual may have 

differing capacity. For example, a situation of stress or difficulty may diminish a person’s 

capacity. For example, a person may have capacity in his or her own home that he or she may 

lack in the stressful environment of a lawyer’s or doctor’s office. 

Although each task has its own specific criteria capacity, it is fair to say that in general, capacity 

to make a decision is demonstrated by a person’s ability to understand all the information that is 

relevant to the decision to be made, or taken, and then that person’s ability to understand the 

possible implications of the decision in question. 

 

Assessing Capacity as a Professional Responsibility 
 

The lawyer’s duty to inquire into a client’s capacity is both a legal obligation and an ethical one. 

The ethical obligations are governed by the various provincial law societies’ rules of conduct.  

 

The Law Society of Upper Canada Rules of Professional Conduct provides that,  

 

When a client’s ability to make decisions is impaired because of minority, 

mental disability, or for some other reason, the lawyer shall, as far as 

reasonably possible, maintain a normal lawyer and client relationship.152  

 

                                            
151 Palahnuk Estate, Brillinger v. Brillinger‐Cain, Knox v. Burton, supra note 149. 
152 Law Society of Upper Canada, Rules of Professional Conduct, Rule 2.02(6). 
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The commentary to the rule clarifies that the lawyer should recognize that capacity is contextual 

and runs on a sliding scale from minor to full impairment. If the client can no longer manage his 

or her legal affairs, the lawyer may be obligated to involve a litigation guardian, the Public 

Guardian and Trustee or the Office of the Children’s Lawyer, as the case may be. The lawyer 

has an ethical duty to see that the client’s interests are not abandoned.153 

 

The Model Code of Professional Conduct of the Federation of Law Societies of Canada, which 

has been adopted to a greater or lesser extent by Nova Scotia, Manitoba, Alberta, and British 

Columbia, among others, contains a similar rule.154 The commentary to these rules, however, 

makes explicit that a lawyer may take extraordinary steps for a person with diminished capacity 

if it is necessary to do so to protect his or her interests. A lawyer may act without a retainer if the 

person with diminished capacity has no other agent or representative and failing to act could 

result in imminent and irreparable harm, but only to the extent necessary. A lawyer may also 

divulge confidential client information if necessary to remove a legal representative acting in bad 

faith or without authority if the legal representative is not acting in the best interests of the client.  

 

The Law Society of Alberta’s Code of Conduct addresses the situation where someone other 

than the client is giving the lawyer instructions on behalf of the client. While the commentary 

indicates that there is nothing inherently wrong with this, the lawyer has a duty to verify that the 

instructions are accurate and were given freely and voluntarily by a client having the capacity to 

do so.155 

 

In the Ontario Superior Court of Justice decision of Banton v. Banton, Justice Cullity recognized 

existence of the ethical dilemma of the lawyer who represents a client who may be incapable: 

                                            
153 In Ontario, the disciplinary decisions involving the failure of a lawyer to properly deal with a client’s incapacity 
mostly to involve the lawyer’s misappropriation of the client’s funds by taking advantage of the client’s diminished 
capacity to oversee the lawyer’s conduct and his or her own finances.153 See, e.g., Law Society of Upper Canada v. 
Joseph Omer Jean-Michel Farant, 2005 ONLSHP 1 (CanLII), additional reasons at 2005 ONLSHP 31 (CanLII); and 
Law Society of Upper Canada v. Peter Alan Ludwig, 2006 ONLSHP 65 (CanLII). These cases do not really assist in 
defining the appropriate standard for ethical behaviour but rather illustrate some of the most extreme examples of the 
kind of unethical behaviour by lawyers that individuals with diminished capacity are vulnerable to.  
154 Federation of Law Societies of Canada, Model Code of Professional Conduct, Rule 2.02(9); Law Society of 
Manitoba Code of Professional Conduct, Rule 2.02(10); Law Society of British Columbia, Code Of Professional 
Conduct , Rule 2.02(9); Nova Scotia Barristers’ Society, Code Of Professional Conduct, Rule 2.02(9); Law Society Of 
Alberta, Code Of Conduct, Rule 2.02(12). 
155 Rule 2.02(5). 
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The position of lawyers retained to represent a client whose capacity is in issue in 

proceedings under the Substitute Decisions Act, 1992 is potentially one of considerable 

difficulty. Even in cases where the client is deemed to have capacity to retain and 

instruct counsel pursuant to section 3(1) of the Act, I do not believe that counsel is in the 

position of a litigation guardian with authority to make decisions in the client’s interests. 

Counsel must take instructions from the client and must not, in my view, act if satisfied 

that capacity to give instructions is lacking. A very high degree of professionalism may 

be required in borderline cases where it is possible that the client’s wishes may be in 

conflict with his or her best interests and counsel’s duty to the Court.156 

 

In the recent Ontario case of Parker v. Fockler, counsel faced this same dilemma.157 They had 

been appointed under section 3 of the Substitute Decisions Act, 1992 as counsel to an elderly 

mother who was the subject of an application for guardianship. One of the respondents, the 

elderly woman’s son, was referenced in the reasons for decision as having obstructed counsel’s 

efforts to meet with his mother. It was also said that he helped her to retain a different lawyer. 

The Court said that the mother, for her part, repeatedly avoided section 3 counsel’s phone calls.  

 

Section 3 counsel proposed an interesting solution. Section 3 counsel brought a motion for an 

order directing that there be a hearing to determine whether the elderly mother required a 

litigation guardian and, if so, that the Public Guardian and Trustee be appointed. Section 3 

counsel also asked for an order permitting evidence to be given in a sealed affidavit that 

revealed solicitor-client privileged communications. The Court agreed that section 3 counsel’s 

motion would be properly heard: “I am satisfied that the appointment of a litigation guardian 

pursuant to the purposes of R.7.01: to protect the integrity of the judicial process for all 

participants in the litigation, and to protect the interests of Mrs. Fockler, should proceed in the 

                                            
156 Banton, supra note 114 at para. 121. Section 3 of the Ontario Substitute Decision Act, 1992, provides as follows: 

3.  (1)  If the capacity of a person who does not have legal representation is in issue in a proceeding under 
this Act, 

(a) the court may direct that the Public Guardian and Trustee arrange for legal representation to be 
provided for the person; and 
(b) the person shall be deemed to have capacity to retain and instruct counsel. 

157 2012 ONSC 751 (CanLII). 
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circumstances of this case.”158 

 

It is not clear whether section 3 counsel’s motion to appoint a litigation guardian was eventually 

heard, but the concept was met with approval and is definitely an interesting approach that 

might be appropriate in certain cases. In particular, it seems like a helpful approach where 

counsel is concerned that a client is being unduly influenced, may not have capacity, and that 

failing getting instructions to take steps, the client’s best interests would be seriously 

compromised. It also accords with the commentary in the Model Code of Professional Conduct, 

which allows a lawyer to take urgent steps without instructions, including steps towards the 

appointment of a legal representative. 

 

Capacity in the Context of Estate Planning 
 

The two most common areas that a lawyer will be faced with the obligation to evaluate capacity 

in the context of an estate planning practice are in the granting and revocation of a power of 

attorney and the making and revocation of a will, i.e. testamentary capacity. The issue takes on 

special importance where a client is vulnerable and may be subject to undue influence. 

 

Capacity to Grant or Revoke a Power of Attorney 
 

It is the responsibility of the drafting solicitor to assess his or her client’s capacity to grant or 

revoke a power of attorney, either for property or for personal care when asked to prepare such 

documentation for a client.159  

 

In Ontario, the criteria to be applied in assessing for capacity to grant or revoke a continuing 

power of attorney for property are contained in the Substitute Decisions Act.160 A person is 

capable of granting a continuing power of attorney for property if he or she possesses the 

following: 

 

                                            
158 Ibid. at para. 16. 
159 Egli v. Egli, 2005 BCCA 627 (CanLII). 
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(a) Knowledge of what kind of property he or she has and its approximate value; 

(b) Awareness of obligations owed to his or her dependants; 

(c) Knowledge that the attorney will be able to do on the person’s behalf anything in 

respect of property that the person could do if capable, except make a will, subject to the 

conditions and restrictions set out in the power of attorney; 

(d) Knowledge that the attorney must account for his or her dealings with the person’s 

property; 

(e) Knowledge that he or she may, if capable, revoke the continuing power of attorney; 

(f) Appreciation that unless the attorney manages the property prudently its value may 

decline; and 

(g) Appreciation of the possibility that the attorney could misuse the authority given to 

him or her. 

 

The criteria to be applied for granting or revoking a power of attorney for personal care are 

found at section 47 of the Substitute Decisions Act, 1992. A person is capable of giving a power 

of attorney for personal care if the person has: 

 

(a) The ability to understand whether the proposed attorney has a genuine concern for 

the person’s welfare; and 

(b) The appreciation that the person may need to have the proposed attorney make 

decisions for the person.161 

Cases Considering the Duty to Evaluate Capacity to Grant a Power of Attorney 
 

 British Columbia: Gold v. Toronto-Dominion Bank  

 

The British Columbia case of Gold v. Toronto-Dominion Bank underscores the point that there is 

always a duty to inquire into the capacity of a grantor of a power of attorney, even where the 

signing of the power of attorney document seems like a merely administrative task. A customer 

service representative of a Canadian bank opened an account for a new customer and 

                                                                                                                                             
160 SDA, s. 8. 
161 Ibid. s. 47(1). 
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accommodated her request to give access of the account to another person.162 The customer 

service representative had the customer sign a form of limited power of attorney. Unfortunately, 

the bank later lost this document, which was acknowledged to be valid, and asked the customer 

to provide a fresh one. By this point, the customer had become mentally incapable. 

Nonetheless, a new form, substantially similar to the first, was signed as a replacement and the 

bank relied on it. The Court held that: 

 

The bank was under a duty to make the normal inquiries to ensure the grantor of 

the new power of attorney understood the nature of the document, its 

consequences, and that the grantor had the apparent capacity to execute such a 

document.  It failed to do so by accepting the signature of the grantor alone as 

being sufficient. The bank was negligent in failing to take steps to determine the 

customer’s capacity at the time the new limited power of attorney was signed.163 

 

The Court ordered the bank to pay damages in the amount that the attorney withdrew 

from the customer’s account under the invalid power of attorney. 

 

British Columbia: Egli v. Egli 

 

Another British Columbia case about the capacity of a person to grant a power of attorney 

stressed the lawyer’s important role in that process.164 As a professional who is responsible for 

identifying potential capacity issues, the lawyer’s evidence about the client’s capacity can be 

given great weight and may even be determinative in the face of medical evidence to the 

contrary. In Egli v. Egli, a son took his elderly father to visit a lawyer, a senior wills and estates 

practitioner. The lawyer testified that he assured himself that the father understood the nature 

and consequences of the power of attorney, including his desire that his son use it to transfer to 

his real property to him and his son jointly. The father’s family physician testified that he was of 

the opinion that the father did not have the requisite capacity. The trial judge found and the 

British Columbia Court of Appeal upheld the finding that the father had the capacity to grant the 

power of attorney. 

                                            
162 1998 CanLII 3924 (BC SC), additional reasons at 1998 CanLII 3986 (BC SC) 
163 Ibid. at para. 36 
164 Egli v. Egli, 2004 BCSC 529, aff’d 2005 BCCA 627 (CanLII). 
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Ontario: Barbulov v. Huston 

 

Can a solicitor be liable for negligence to an attorney named in a power of attorney? This issue, 

which the court found to be a novel one, was addressed in the Ontario case of Barbulov v. 

Huston.165 In this case, the plaintiff was named as attorney for personal care for his father. The 

power of attorney for personal care expressed the father’s desire that he receive only limited 

end-of-life medical intervention. The plaintiff claimed that his father, who had limited education 

and could not communicate proficiently in English, did not want any limitation on his treatment. 

The attorney sued the lawyer for damages in his personal capacity. The Court found on a 

summary judgment motion that a solicitor does not owe any duty to the person named as 

attorney; the duty is owed exclusively to the grantor. The Court also found that, on the evidence, 

the lawyer had not been negligent in the preparation and execution of the power of attorney. 

 

Capacity to Make or Revoke a Will 
 

The legal test for the requisite capacity to make a will was established in the 1800s by the 

English case of Banks v. Goodfellow.166 As refined by the Ontario Court of Appeal in Hall v. 

Bennett Estate, testamentary capacity is defined as the being able to:  

 

 understand the nature and effect of a will; 

 recollect the nature and extent of his or her property; 

 understand the extent of what he or she is giving under the will; 

 remember the persons that he or she might be expected to benefit under his or 

her will; and 

 where applicable, understand the nature of the claims that may be made by 

persons he or she is excluding from the will.167 

 

In order to validly make a will, the testator’s understanding of the points listed above need not 

                                            
165 2010 ONSC 3088 (CanLII). 
166 (1870) L.R. 5 Q.B. 549. 
167 Hall v. Bennett Estate, 64 OR (3d) 191; 227 DLR (4th) 263; 171 OAC 182, 2003 CanLII 7157 (ON CA) at para. 14. 
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be detailed. The testator requires a "disposing mind and memory" which is defined as a mind 

that is, “able to comprehend, of its own initiative and volition, the essential elements of will 

making, property, objects, just claims to consideration, revocation of existing dispositions, and 

the like.”168 

   

Testamentary capacity does not depend on the complexity of the will in question.  One is either 

capable of making a will or not capable of making a will. Testamentary capacity, “focuses on the 

testator’s ability to understand the nature and effect of the act of making a will, rather than the 

particular provisions of the proposed will.”169 

 

The question of testamentary capacity focuses on the time at which instructions are given, not 

necessarily when the will is executed.  The rule in Parker v. Felgate170 provides that even if the 

testator lacked testamentary capacity at the time the will was executed, the will is still valid if:  

 

(a) the testator had testamentary capacity at the time he or she gave the lawyer 

instructions for the will;  

(b) the will was prepared in compliance with those instructions; and  

(c) when the testator executed the will, he or she was capable of understanding that  

he or she was signing a will that reflected his or her own previous instructions. 

The threshold capacity required to make a will is often described as higher than the capacity 

required to grant a power of attorney, for property or for personal care (although the writer is of 

the view that references to capacity as being higher or lower are unsound because they wrongly 

suggest the existence of quantitative amounts of capacity rather than the categorically different 

criteria that are applicable to determining capacity for different tasks).171 

 

The capacity to revoke a will is the same as the capacity to make a will. 

The Lawyer’s Duty to Evaluate the Client’s Testamentary Capacity 
 

A lawyer’s failure to properly address the client’s capacity where there are concerns may 

                                            
168 Leger et al. v. Poirier, [1944] S.C.R. 152 at page 153. 
169 Robertson, G., Mental Disability and the Law in Canada, 2nd ed., (Toronto:  Carswell, 1994) at p. 214. 
170 (1883), 8 P.D. 171. 
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amount to negligence and can result in the lawyer’s liability to the client’s estate or to the 

beneficiaries who would have benefited but for the negligence.172  

 

The Ontario Court of Appeal considered a lawyer’s obligation to investigate the circumstances 

surrounding a client’s instructions to draft a will, including testamentary capacity, in Hall v. 

Bennett Estate.173 That case considered a claim against a lawyer who failed to follow the 

instructions of a terminally, temporarily lucid client. After a brief interview with the client on his 

deathbed, the lawyer opted not to follow instructions by the client to draw up a new will awarding 

property to the third party plaintiff. The client died later that day.  

 

The Court concluded that a lawyer has a duty to inquire into a client’s testamentary capacity. 

Where there are suspicious circumstances, the duty is even greater. Advanced age together 

with declining health is one of the most extreme suspicious circumstances.174 However, the 

relevant question in a claim against a solicitor for negligence in failing to evaluate a client’s 

testamentary capacity is not whether the lawyer succeeded in properly determining the client’s 

testamentary capacity, but rather whether the reasonable and prudent solicitor in the lawyer’s 

position would have come to the same conclusion about it. 

 

The obligation to evaluate capacity may be discharged by taking the following steps, the 

absence of which have been found by courts to be negligent:  

 

 obtaining a mental examination; 

 interviewing the client in sufficient depth; 

 recording proper notes;  

 ascertaining the existence of suspicious circumstances;  

 reacting properly to the existence of suspicious circumstances;  

 providing proper interview conditions (e.g. by excluding the presence of an interested 

party);  

 avoiding improper relationships between the solicitor and the client (e.g. not preparing a 

                                                                                                                                             
171 Penny v. Bolen, 2008 CanLII 48145 (ON.S.C.) at para. 19. 
172 White v. Jones, [1995] 1 All. E.R. 691 (H.L.); Earl v. Wilhelm  (2000), 189 Sask. R. 71, 2000 SKCA 1 (CanLII). 
173 Hall v. Bennett Estate, supra note 167. 
174 Ibid. at para 25. 
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will for a relative); and 

 taking steps to test for capacity.175 

 
Cases Considering the Duty to Evaluate Testamentary Capacity 
 

New Brunswick: Randall v. Hare 

 

In the New Brunswick case of Randall v. Hare, a lawyer met for just a few minutes with his client 

in one brief abortive meeting and then again in two very brief meetings on consecutive days.176 

The lawyer was tipped off by a family member that the client might be incapable, but he did not 

make any further inquiries about the client’s medical history or his current physical and status, 

nor did he talk to his client about his assets or family members. In the meetings on the two 

consecutive days, the client spoke few words other than, “Sonny” and “Lois”, or “Lois McEvoy 

Hare”, the names of the niece and her husband who had brought him to see the lawyer. The 

lawyer took these to be the client’s intended beneficiaries and drafted a will accordingly. In the 

meeting on the second consecutive day, he merely read the will to the testator and had him sign 

it. The Court held that the testator did not have testamentary capacity. 

 

The Court described the lawyer’s duties as follows: 

 

A solicitor when dealing with a frail person should always take precautions and act with 

diligence. A solicitor is in a privileged position when, as a professional, he is called to 

prepare a will. The extent of his duties to perform varies with the situation and the 

condition of the testator. When a person is greatly enfeebled by old age or presents with 

faculties impaired by disease and more importantly where he is enfeebled by both, the 

solicitor cannot discharge his duty by simply taking instructions and giving legal 

expression to the words of the client. He has to be satisfied by all available means that 

the testator is competent and is disposing of his estate on his own initiative and volition. 

The solicitor's purpose is to ascertain the mind and will of the testator as to his 

knowledge, his approval of its contents, ensuring that it represents the intelligent act of a 

                                            
175 Ibid. at para 26. 
176 2010 NBQB 85 (CanLII). 
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free and competent person. 

 

The instructions for a will should be taken from the testator and a full inquiry should be 

made as to his personal position and the position of his family. When dealing with a 

person that needs protection and advice, it is important to find out if there is a former will 

in existence, its nature, with a view of getting at the reasons for any variation or changes 

therefrom if such a change is contemplated.177 

 

Furthermore, the purpose of the lawyer’s evaluation of capacity it to satisfy the Court – not just 

him or herself – that the testator had capacity.178  

 

The solicitor in Randall v. Hare was not a party to the case, but the Court’s comments suggest 

the likely outcome of a subsequent action by the estate to recover its costs from him in an action 

for negligence. 

 

Manitoba: Hoffman v. Heinrichs 

 

In Hoffman v. Heinrichs,179 a Manitoba case, the deceased died with a will that she had made 

30 years earlier that left her entire estate to her twin brother with a gift over to his son. Another 

nephew challenged the validity of the will on the basis that the testator suffered from 

schizophrenia throughout much of her life. There was evidence that she had eccentric dressing 

habits, would sometimes talk or yell at people who were not there, had an odd affect in her oral 

communication, and that she had been hospitalized for the illness at least three times, including 

once about one-and-a-half years before she made her will.  

 

Her brother had driven her to see the estates officer, a lawyer, at the co-operative, who drafted 

the will. The estates officer met with the testator alone. They filled in an estate planning 

information sheet together and the testator gave her address, explained that her husband was 

deceased, and identified each of her seven siblings and the number of children each had.  She 

                                            
177 Ibid. at paras. 125-126. 
178 Ibid. at para. 127 
179 2012 MBQB 133 (CanLII) 



 
 
 
 

61 
 

explained that her assets included farmland and the income she received from it, bank 

accounts, and investments, although she did not know the value of her investments. She gave 

instructions that her entire estate was to go to her brother and, if he pre-deceased her, to his 

son. The estates officer specifically asked about gifts to her other siblings and the testator said 

she did not want to leave anything to them. The testator waited while the will was prepared and 

then signed it in front of the estates officer and a colleague.  

 

The Court found that the estates officer had carried out her responsibilities mostly carefully and 

properly: 

 

… In this case, Ms Shapiro had completed an estate planning information sheet before 

preparing the will.  She also prepared a memorandum to the file immediately after the 

will was signed.  In my view, these documents dispel any suggestion of suspicious 

circumstances surrounding the preparation or execution of the will. 

 

The documents show that Ann was able to accurately provide information as to her next 

of kin and her assets.  The will was read and explained to Ann before she signed it and it 

was executed in accordance with the requisite formalities under The Wills Act, C.C.S.M. 

c. W150.  Ann chose to leave her entire estate to her twin brother.  In view of the fact 

that Jake was the family member with whom she had the closest bond and the relative 

who took the most interest in her welfare, it is not surprising that Ann chose him as her 

sole beneficiary.  In fact, it is what one might expect her to do.180 

  … 

 

But, in the case at bar, Ms Shapiro had questioned the testatrix about her next of kin and 

her assets and, except for the value of her land and bonds, she answered all questions 

quickly and accurately.  Moreover, Ms Shapiro documented the meeting in a written 

memorandum.  While, the applicant argues that the fact that she prepared a 

memorandum indicates a concern about Ann’s capacity, I accept Ms Shapiro’s evidence 

that she prepare the memorandum because Ann was excluding her siblings from her will 

and that might generate a challenge to it.  As it turns out, this was prescient on her 

                                            
180 Ibid. at para 47-48 
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part.181 

 

Ultimately, the Court reviewed the evidence on testamentary capacity and held that a diagnosis 

of mental illness is a suspicious circumstance but that it does not itself amount to incapacity to 

make a will. Here, the will made sense, the testator seemed to know what she was doing, and 

there was no clear evidence otherwise.  

 

This case is particularly interesting because there is no indication in the reasons that the estates 

officer explicitly evaluated the client’s capacity or made any inquiries about the testator’s 

medical history or mental health. However, this oversight does not seem to have caused the 

Court any concern. The estates officer was diligent in interviewing the client, who gave accurate 

answers, and the will itself made sense. This case stresses the highly contextual nature of the 

lawyer’s duty when preparing a will.  

Practical Conclusions 
 

Estate planners must be aware of the applicable legal standards for the requisite capacity for 

the given task, time, and circumstances. They must make the appropriate inquiries given a full 

appreciation of the context of the particular client. They should strive to properly balance the 

competing goal of preserving the client’s autonomy with protecting their best interests.  

 

Practically speaking, these are some of the steps that emerge from the cases and that the well-

prepared estate planner should take to evaluate capacity in the first instance and to deal with 

any live issues of potential incapacity: 

 

 Interview the client to determine if the client, in the preparation of a will: 

o understands the nature and effect of a will; 

o recollects the nature and extent of his or her property; 

o understands the extent of what he or she is giving under the will; 

o remembers the persons that he or she might be expected to benefit under his or 

her will; and 

                                            
181 Ibid. at para. 60 
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o where applicable, understands the nature of the claims that may be made by 

persons he or she is excluding from the will; 

 In the context of a power of attorney for property or personal care (or representation 

agreement, health care directive, etc.), interview the client with respect to the criteria set 

out in the appropriate legislation, as discussed above; 

 Where there is any doubt about capacity raised by the interview or by surrounding 

circumstances (like a tip from a family member or the client’s advanced age), consider 

obtaining the client’s instructions to: 

o discuss the client’s circumstances with his or her doctor, therapist, social worker, 

or other professional with a long-term relationship with the client;  

o discuss the client’s circumstances with family members, friends, and others who 

interact with the person on a regular basis;  

o obtain an assessment by a doctor, qualified capacity assessor, social worker, or 

other professional with the necessary expertise; and 

o corroborate the client’s answers with independent information from financial 

institutions, the land registry office, family members, etc.  

 Be mindful of solicitor-client privilege and the rules of professional conduct when 

interacting with third parties to investigate a client’s capacity; 

 Where a medical or capacity assessment professional is engaged, provide a letter of 

instructions setting out: 

o the appropriate legal criteria for evaluating capacity for the task at hand in the 

given circumstances; 

o all background information to help the assessor understand the context of the 

assessment and to give control data to use in querying the client’s memory and 

cognitive abilities; and 

o the need for a comprehensive written report. 

 Record detailed notes of client meetings. In appropriate cases, draft detailed 

memoranda recording client interviews, instructions and signing appointments that will 

assist the client, the parties and the court to understand the circumstances far in the 

future when the memory of the event is all but forgotten to the lawyer; 

 Be attuned to suspicious circumstances, including major changes from previous wills, 

caregivers being named as beneficiaries, and beneficiaries involved in arranging for the 
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client to get a new will made; 

 Provide proper interview conditions by excluding the presence of an interested party, 

avoiding time pressures, removing distractions, and accommodating the client’s physical 

limitations, which might include hearing or vision impairments; 

 Avoid improper relationships between the solicitor and the client (for example, preparing 

a will for a relative); and 

 Where the client gives the solicitor the authority to take instructions from another person, 

ensuring on a regular basis that the client independently understands and agrees with 

the instructions. 

 

Checklists 
 

The attached checklists may be of assistance in determining significant issues where capacity is 

at issue. 

 

1. Capacity Checklist: The Estate Planning Checklist 

 

2. Capacity Checklist: Summary of Requisite Capacity Criteria 

 
3. Recommended Practices for Wills Practitioners link:  

 
http://www.bcli.org/bclrg/publications/61-recommended-practices-wills-

practitioners-relating-potential-undue-influence-g 

 

 

 

This paper is intended for the purposes of providing information only and is to be used only for the 
purposes of guidance.  This paper is not intended to be relied upon as the giving of legal advice and does 
not purport to be exhaustive. 
 
 Kimberly A. Whaley, Whaley Estate Litigation                           July 2012 
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CAPACITY CHECKLIST: THE ESTATE PLANNING CONTEXT 

Capacity Generally  
 
There is no single definition of capacity, nor is there a general test or criteria to apply for 
establishing capacity, mental capacity, or competency.  
 
Capacity is decision-specific, time-specific and situation-specific in every instance, in that legal 
capacity can fluctuate. There is a legal presumption of capacity unless and until the presumption 
is legally rebutted.182  
 
Determining whether a person is or was capable of making a decision is a legal determination. 
In determining the ability to understand information relevant to making a particular decision, and 
to appreciate the consequences of making a particular decision, or not, the following capacity 
characteristics and determining criteria are provided for guidance purposes.  

Testamentary Capacity  
 
The question of testamentary capacity is almost wholly a question of fact.  
 
The assessment or applicable criteria for determining testamentary capacity to grant or revoke a 
Will or testamentary document, requires that the testator has the ability to understand the 
following: 
 

(a) The nature of the act of making a Will (or testamentary document) and its effects; 

(b) The extent of the property of which he or she is disposing of; and 

(c) The claims of persons who would normally expect to benefit under the Will (or 
testamentary document).183 

Further elements of the criteria applied for determining testamentary capacity that the testator 
must have, are:   
 

 A “disposing mind and memory” to comprehend the essential elements of making a Will;  

 A sufficiently clear understanding and memory of the nature and extent of his or her 
property; 

 A sufficiently clear understanding and memory to know the person(s) who are the natural 
objects of his or her Estate; 

                                            
182 Palahnuk v. Palahnuk Estate 2006 WL 1135614; Brillinger v. Brillinger ‐Cain 2007 Wl 1810585; Knox v. Burton (2005), 14 

E.T.R. 3d) 27; Calvert v. Calvert [1997] O.J. No. 533 (G.D.) at p. 11(Q.L.), aff’d [1998] O.J. No 505 (C.A.) leave ref’d [1998] S.C.C.A. 
no. 161  
183 Banks v. Goodfellow (1870) L.R. 5 QB. 549 (Eng. Q.B.) 
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 A sufficiently clear understanding and memory to know the testamentary provisions he 
or she is making; and  

 A sufficiently clear understanding and memory to appreciate all of these factors in 
relation to each other, and in forming an orderly desire to dispose of his or her property. 
184 

The legal burden of proving capacity is on those propounding the Will, assisted by a rebuttable 
presumption described in Vout v Hay185:  

“If the propounder of the Will proves that it was executed with the necessary formalities 
and that it was read over to or by a testator who appeared to understand it, the testator 
is presumed to have known and approved of its contents and to  have testamentary 
capacity.”  

 
Capacity to Make Testamentary Dispositions other than Wills 
 
The Succession Law Reform Act 186 defines a “Will” to include the following:  
 

(a) a testament, 

(b) a codicil, 

(c) an appointment by will or by writing in the nature of a will in exercise of a power, 
and 

(d) any other testamentary disposition. (“testament”)  

 A testamentary disposition may arguably include designations as part of an Estate Plan 
in a Will for example; For example, designations respecting RRSPs, RIFs, Insurances, 
Pensions, and others.187 Therefore, capacity is determined on the criteria applied to 
determining testamentary capacity 

 
 A testamentary disposition may arguably include the transfer of assets to a testamentary 

trust.188  The criteria to be applied, is that of testamentary capacity.  
 

 The capacity required to create an inter vivos trust is less clear. The criteria required for 
making a contract or a gift may be the applicable standard. If the trust is irrevocable, a 
more onerous criteria may be applied to assess capacity.  

 

                                            
184 The test for testamentary capacity is addressed in the following cases: Murphy v. Lamphier (1914) 31 OLR 287 at 318;  Schwartz 
v. Schwartz, 10 DLR (3d) 15. 1970 CarswellOnt   243 [1970] 2 O.R. 61 (Ont.) C.A. ; Hall v. Bennett Estate (2003) 64 O.R. (3d) 191 
(C.A.) 277 D.L.R. (4th) 263; Bourne v. Bourne Estate (2003) 32 E.T.R. (2d) 164 Ont. S.C.J.); Key v. Key [2010] EWHC 408 (ch.) 
(BailII) 
185 Vout v Hay, [1995] 7 E.T.R. (2d) 209 209 (S.C.C.) at P 227 
186 R.S.O. 1990 c.s.26 as amended  subsection 1(1) 
187 S.51(10 of the Succession Law Reform Act 
188 S 1(1)(a) of the SLRA 
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Capacity to Grant or Revoke a Continuing Power of Attorney for Property 
(“CPOAP”) 
 
Pursuant to section 8 of the Substitute Decisions Act, 189 to be capable of granting a Continuing 
Power of Attorney for Property (“CPOAP”), a grantor requires the following:  
 

(a)  Knowledge of what kind of property he or she has and its approximate value; 

(b)  Awareness of obligations owed to his or her dependants; 

(c)  Knowledge that the attorney will be able to do on the person’s behalf anything in 
respect of property that the person could do if capable, except make a will, subject to 
the conditions and restrictions set out in the power of attorney; 

(d)  Knowledge that the attorney must account for his or her dealings with the person’s 
property; 

(e)  Knowledge that he or she may, if capable, revoke the continuing power of attorney; 

(f)   Appreciation that unless the attorney manages the property prudently its value may 
decline; and 

(g)  Appreciation of the possibility that the attorney could misuse the authority given to 
him or her. 

 
A person is capable of revoking a CPOAP if he or she is capable of giving one.190  

If a grantor is incapable of managing property, a CPOAP granted by him or her, can still be valid 
so long as he or she meets the test for capacity for granting that CPOAP at the time the CPOAP 
was made.191 

If, after granting a CPOAP, the grantor becomes incapable of giving a CPOAP, the document 
remains valid as long as the grantor had capacity at the time it was executed.192 

 
When an Attorney should act under a CPOAP 
 
If the CPOAP provides that the power granted, comes into effect when the grantor becomes 
incapable of managing property, but does not provide a method for determining whether that 
situation has arisen, the power of attorney comes into effect when: 

 the attorney is notified in the prescribed form by an assessor that the assessor has 
performed an assessment of the grantor’s capacity and has found that the grantor is 
incapable of managing property; or 

                                            
189 R. S.O. 1992, c 30,  as am. 
190 SDA, subsection 8(2) 
191 SDA, subsection 9(1) 
192 SDA, subsection 9(2) 
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 the attorney is notified that a certificate of incapacity has been issued in respect of the 
grantor under the Mental Health Act 193  

 
Capacity to Manage Property 
 
The criteria for assessing the capacity to manage property is found at section 6 of the SDA.  
Capacity to manage property is ascertained by:  

(a) The ability to understand the information that is relevant in making a decision in the 
management of one’s property; and 

(b) The ability to appreciate the reasonably foreseeable consequences of a decision or 
lack of a decision. 194 

A person may be incapable of managing property, yet still be capable of making a Will.195 

 
Capacity to Grant or Revoke a Power of Attorney for Personal Care (“POAPC”) 

Pursuant to section 47 of the Substitute Decisions Act, to be capable of granting a Power of 
Attorney for Personal Care (“POAPC”), a grantor requires the following: 

(a) The ability to understand whether the proposed attorney has a genuine concern for 
the person’s welfare; and 

(b) The appreciation that the person may need to have the proposed attorney make 
decisions for the person.196 

 
A person who is capable of granting a POAPC is also capable of revoking a POAPC.197 

A POAPC is valid if at the time it was executed, the grantor was capable of granting a POAPC, 
even if that person was incapable of managing personal care at the time of execution.198   

 
When an Attorney should act under a POAPC 
 

 In the event that the grantor is not able to understand information that is relevant to 
making a decision concerning personal care, or is not able to appreciate the reasonably 
foreseeable consequences of a decision, or lack of decision, the attorney must act 
having regard to S.45.  

Capacity to Make Personal Care Decisions 

                                            
193 R.S.O. 1990, c. M.7  
194 See also Re. Koch 1997 CanLII 12138 (ON S.C.) 
195 Royal Trust Corp. of Canada v. Saunders, [2006] O.J. No. 2291 
196 SDA, subsection 47(1)  
197 SDA, subsection 47(3) 
198 SDA, subsection 47(2) 
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The criteria required to determine capacity to make personal care decisions is found at section 
45 of the SDA.  The criterion for capacity for personal care is met if a person has the following: 

(a) The ability to understand the information that is relevant to making a decision relating 
to his or her own health care, nutrition, shelter, clothing, hygiene or safety; and 

(b) The ability to appreciate the reasonably foreseeable consequences of a decision or 
lack of decision.   

 
“Personal care” is defined as including health care, nutrition, shelter, clothing, hygiene or safety.   

Capacity under the Health Care Consent Act, 1996199 

 
Subsection 4(1) of the Health Care Consent Act, 1996 (HCCA) defines capacity with respect to 
treatment, admission to a care facility or a personal assistance service as follows: 

(a) The ability to understand the information that is relevant to making a decision about 
the treatment, admission or personal assistance service; and 

(b) The ability to appreciate the reasonably foreseeable consequences of a decision or 
lack of decision.  

Capacity to Contract  
 
A contract is an agreement that gives rise to enforceable obligations that are recognized by law.  
Contractual obligations are distinguishable from other legal obligations on the basis that they 
arise from agreement between contracting parties.200 

A contract is said to be valid where the following elements are present: offer, acceptance and 
consideration.201 

Capacity to enter into a contract is defined by the following: 

(a) The ability to understand the nature of the contract; and 

(b) The ability to understand the contract’s specific effect in the specific 
circumstances.202 

Capacity to Gift 
 
In order to be capable of making a gift, a donor requires the following: 

(a)  The ability to understand the nature of the gift; and 

                                            
199 S.O. 1996, C.2 Schedule A 
200 G.H. Treitel, The Law of Contract, 11th ed. (London: Sweet & Maxwell, 2003). 
201 Thomas v. Thomas (1842) 2 Q.B. 851 at p. 859  
202 Bank of Nova Scotia v Kelly (1973), 41 D.L.R. (3d) 273 (P.E.I. S.C.) at 284; Royal Trust Company v Diamant, [1953] (3d) D.L.R. 

102 (B.C.S.C.) at 6 
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(b) The ability to understand the specific effect of the gift in the circumstances.203 
 

The criteria for determining capacity must take into consideration the size of the gift in question.  
For gifts that are of significant value, relative to the estate of the donor, the test for testamentary 
capacity arguably may apply.204  

Capacity to Marry 
 
A person is mentally capable of entering into a marriage contract only if he/she has the capacity 
to understand the nature of the contract and the duties and responsibilities it creates.205 

A person must understand the nature of the marriage contract, the state of previous marriages, 
one’s children and how they may be affected by the marriage.206 

Arguably the capacity to marry is commensurate with the requisite criteria to be applied in 
determining capacity required to manage property.207 

The capacity to separate and divorce is arguably the same as required for the capacity to 
marry.208 

Issues Related to Capacity 

Undue Influence 
 
Undue influence is a legal concept where the onus of proof is on the person alleging it.209   

Case law has defined “undue influence” as any of the following:   

 Influence which overbears the will of the person influenced, so that in truth, what he or 
she does is not his or her own act; 

 The ability to dominate one’s will, over the grantor/donor/testator; 

 The exertion of pressure so as to overbear the volition and the wishes of a testator;210   

 The unconscientious use by one person of power possessed by him or her over 
another in order to induce the other to do something; and  

                                            
203 Royal Trust Company  v. Diamant, Ibid. at 6; and Bunio v. Bunio Estate [2005] A.J. No. 218 at paras. 4 and 6 
204 Re Beaney (1978), [1978] 2 All E.R. 595 (Eng. Ch. Div.), Mathieu v. Saint-Michel[1956] S.C.R. 477 at 487 
205 Hart v Cooper (1994) 2 E.T.R. (2d) 168, 45 A.C.W.S. (3D) 284 (B.C.S.C.) 
206 Barrett Estate v. Dexter (2000), 34 E.T.R. (2d) 1, 268 A.R. 101 (Q.B.) 
207 Browning v. Reane (1812), 161 E.R. 1080, 2 Phill.ECC 69; Spier v. Spier (Re) [1947] W.N. 46 (P.D.); and Capacity to Marry and 
the Estate Plan, The Cartwright Group Ltd. 2010, by K. Whaley, M. Silberfeld, H. McGee and H. Likwornik  
208  A.B. v C.D. (2009) BCCA 200 (CanLII), leave to appeal to S.C.C. denied October 22, 2009, [2009] 9 W.W.R. 82; and Calvert 
(Litigation Guardian of) v Calvert, 1997 CanLII 12096 (O.N.S.C.), aff’d 1998 CarswellOnt 494 
209 Longmuir v. Holland (2000), 81 B.C.L.R. (3d) 99, 192 D.L.R. (4th) 62, 35 E.T.R. (2d) 29, 142 B.C.A.C. 248, 233  W.A.C. 248, 
2000 BCCA 538, 2000 CarswellBC 1951 (C.A.) Southin  J.A. ( dissenting in part); Keljanovic Estate v. Sanseverino (2000), 186 
D.L.R. (4th) 481, 34 E.T.R. (2d) 32, 2000 CarswellOnt 1312 (C.A.); Berdette v. Berdette (1991), 33 R.F.L. (3d) 113, 41 E.T.R. 126, 3 
O.R. (3d) 513, 81 D.L.R. (4th) 194, 47 O.A.C. 345, 1991 CarswellOnt 280 (C.A.); Brandon v. Brandon, 2007, O.J. No. 2986, S.C. J. ; 
Craig v. Lamoureux 3 W.W.R. 1101 [1920] A.C. 349 ; Hall v. Hall (1868) L.R. 1 P & D.  
210 Dmyterko Estate v. Kulilovsky (1992) 46 E.T.R.; Leger v. Poirier [1944] S.C.R. 152, at page 161-162 
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 Coercion 211 

The timing, circumstances and magnitude of the result of the undue influence may be sufficient 
to prove undue influence in certain circumstances. 

A testamentary disposition will not be set aside on the ground of undue influence unless 
established on a balance of probabilities that the influence imposed was so great and 
overpowering that the document … “cannot be said to be that of the deceased.”212 

Undue influence must be corroborated. 213 

Suspicious circumstances will not discharge the burden of proof required.214 

Suspicious Circumstances 
 
Suspicious circumstances relating to a Will may be raised by and is broadly defined as: 

(a) circumstances surrounding the preparation of the Will; 

(b) circumstances tending to call into question the capacity of the testator; or 

(c) circumstances tending to show that the free will of the testator was overborne by 
acts of coercion or fraud.215 

 

 

This checklist is intended for the purposes of providing information and guidance only.  This checklist 
is not intended to be relied upon as the giving of legal advice and does not purport to be exhaustive. 
Whaley Estate Litigation        2012 
 

                                            
211 Wingrove v. Wingrove (1885) 11 P.D. 81 
212 Banton v. Banton [1998] O.J. No 3528 (G.D.) at para 58  
213 S. 13 of the Ontario Evidence Act:  In an action by or against the heirs, next of kin, executors, administrators or assigns of a 
deceased person, an opposite or interested party shall not obtain a verdict, judgment or decision on his or her own evidence in 
respect of any matter occurring before the death of the deceased person, unless such evidence is corroborated by some other 
material evidence. R.S.O. 1990, c. E.23, s. 13.;  Orfus Estate v. Samuel & Bessie Orfus Family Foundation, 2011 CarswellOnt 
10659; 2011 ONSC 3043, 71 E.T.R. (3d) 210, 208 A.C.W.S. (3d) 224 
214Vout v Hay, at p. 227 
215 Eady v. Waring (Ont. C.A.) 974; Scott v. Cousins, [2001] O.J. No 19; and Barry v. Butlin, (1838) 2 Moo. P.C. 480  12 E.R.1089;  
Vout v Hay, [1995] 7 E.T.R. (2d) 209 209 (S.C.C.) 
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SUMMARY OF REQUISITE CAPACITY CRITERIA 
 
The following is a synopsis which attempts to summarize the various standards, factors, 
and or ‘test’ so to speak, for capacity evaluation of certain tasks: 
 

TASK SOURCE  DEFINITION OF CAPACITY 

Manage property SDA, s. 6 (a) Ability to understand the information that is 
relevant in making a decision in the management of 
one’s property; and  
(b) Ability to appreciate the reasonably foreseeable 
consequences of a decision or lack of a decision. 

Make personal care 
decisions 

SDA, s. 45 

 

(a) Ability to understand the information that is 
relevant to making a decision relating to his or her 
own health care, nutrition, shelter, clothing, hygiene or 
safety; and 
(b) Ability to appreciate the reasonably foreseeable 
consequences of a decision or lack of decision.   

Grant and revoke a 
POA for Property 

 

SDA, s. 8 (a) Knowledge of what kind of property he or she has 
and its approximate value; 
(b) Awareness of obligations owed to his or her 
dependants; 
(c) Knowledge that the attorney will be able to do on 
the person’s behalf anything in respect of property 
that the person could do if capable, except make a 
will, subject to the conditions and restrictions set out 
in the power of attorney; 
(d) Knowledge that the attorney must account for his 
or her dealings with the person’s property; 
(e) Knowledge that he or she may, if capable, revoke 
the continuing power of attorney; 
(f) Appreciation that unless the attorney manages the 
property prudently its value may decline; and 
(g) Appreciation of the possibility that the attorney 
could misuse the authority given to him or her. 

Grant and revoke a 
POA for Personal 
Care 

SDA, s. 47 (a) Ability to understand whether the proposed 
attorney has a genuine concern for the person’s 
welfare; and 
(b) Appreciation that the person may need to have the 
proposed attorney make decisions for the person. 

Contract Common law (a) Ability to understand the nature of the contract; 
and 
(b) Ability to understand the contract’s specific effect 
in the specific circumstances. 
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TASK SOURCE  DEFINITION OF CAPACITY 

Gift Common law (a) Ability to understand the nature of the gift; and 
(b) Ability to understand the specific effect of the gift 
in the circumstances. 

In the case of significant gifts (i.e. relative to the 
estate of the donor), then the test for testamentary 
capacity arguably applies.  Intention is a factor in 
determining the gift. 

Make a will Common law (a) Ability to understand the nature and effect of 
making a will; 
(b) Ability to understand the extent of the property in 
question; and 
(c) Ability to understand the claims of persons who 
would normally expect to benefit under a will of the 
testator. 

Revoke a will Common law (Same as above – to Make a will) 

Make a codicil Common law (Same as above – to Make a will) 

Make a 
testamentary 
designation 

Common law (Same as above – to Make a will) 

Create a trust Common law (a) Ability to understand the nature of the trust; and  
(b) Ability to understand the trust`s specific effect in 
the specific circumstances. 

In cases of a testamentary trust, the test for 
testamentary capacity applies. 

 

Capacity to marry Common law Ability to appreciate the nature and effect of the 
marriage contract, including the responsibilities of the 
relationship, the state of previous marriages, and the 
effect on one`s children. 

Also possibly required: capacity to manage property 
and the person 

Dr. Malloy stated that for a person to be capable of 
marriage, he or she must understand the nature of the 
marriage contract, the state of previous marriages, as 
well as his or her children and how they may be 
affected.  
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TASK SOURCE  DEFINITION OF CAPACITY 

Capacity to separate Common law Ability to appreciate the nature and consequences of 
abandoning the marital relationship. 

Capacity to divorce Common law Ability to appreciate the nature and consequences of 
a divorce. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This summary of capacity factors is intended for the purposes of providing information and 
guidance only.  This summary is not intended to be relied upon as the giving of legal advice and 
does not purport to be exhaustive. 
 
Kimberly A. Whaley, Whaley Estate Litigation                                           February, 2012   
                                                              

 


