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If You Survive Me by 30 Days: A case comment on Re Barbeau 
 
It has been said that infinite monkeys at infinite typewriters will eventually write the 
complete works of William Shakespeare. By that same logic, it could also be said that 
infinite testators with infinite wills filled with ordinary boilerplate clauses will eventually 
die in odd enough circumstances to make an issue out of even the most unremarkable 
of those clauses. 
 
The recent decision of Re Barbeau is one such case.1 It put to the test the seemingly 
benign standard provision that a beneficiary will only receive a bequest if he or she 
survives the testator by 30 days. In Re Barbeau, the beneficiary died almost exactly 30 
days after the testator. Did the beneficiary survive the testator by 30 days as a matter of 
law? As it turns out, the answer depends on how one construes the will and how one 
counts the days, an analysis that the court undertook in this case with deliberate care.  
 
The results are interesting and maybe even surprising. 
 
The facts are straightforward. In his will, the testator left the residue of his estate to his 
common-law spouse provided that she survived him by 30 days. If she did not survive 
him by 30 days, the residue was to be paid to the spouse’s daughter. The testator died 
on September 17, 2011 at 5:40 a.m. The spouse died on October 17, 2011 at 4:45 p.m. 
 
Practically speaking, the issue was contentious because of the adverse interests of the 
spouse’s daughters. If the spouse did not survive the testator by 30 days, the spouse’s 
one daughter who was named in the testator’s will would inherit the residue. If the 
spouse did survive the testator by 30 days, then the residue would pass to the spouse’s 
estate and, by her will or in intestacy (the application judge did not specify which), to all 
of her five children in equal shares.  
 
The battle lines thus drawn, the estate trustee applied to the court for an interpretation 
of the following clauses of the will: 
 

3. (c)   Provided she survives me for a period of thirty days, to pay or transfer the 
residue of my estate to my common-law spouse, GERMAINE RAYMOND, for her 
own use absolutely. 
 
3. (d)   Should my said common-law spouse predecease me or survive me but 
die within a period of thirty days after my death, I direct my Trustee to transfer the 
residue of my estate to the daughter of my common-law spouse, MARY 
CURRIE, for her own use absolutely.  

 

                                            
1 2012 ONSC 3249 (CanLII) per Justice Robert Smith. 
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The main issue was simple: what are days and how are they counted? If a day were 
taken to be each 24-hour period from the time of death, the spouse survived the testator 
by about 30 ½ days and would receive her bequest of the residue. If, on the other hand, 
days were counted according to rule 3.01(1)(a) of the Rules of Civil Procedure, by 
skipping the day of the first event and counting the day of the latter event, then the 
testator may have survived the testator by 30 days -- but only if the spouse was not 
required to be alive for the entire duration of the 30th day.  
 
If days are defined and counted as set out in the Rules of Civil Procedure, then another 
issue arises: paragraphs 3(c) and 3(d) produce conflicting results. Paragraph 3(c) would 
direct the residue to the spouse, while paragraph 3(d) would direct the residue to the 
spouse’s daughter.  
 
The court began its analysis by situating the case in context by discussing the purposes 
for this type of “survivorship” clause to be included in wills. One such purpose is to avoid 
the application of s. 55(1) of the Succession Law Reform Act, which deems two 
individuals who have died in circumstances making it difficult to determine which died 
before the other to have survived each other. Another purpose is to avoid unnecessarily 
paying probate fees and other administration costs on the amount of the gift twice: once 
in the first deceased’s estate and then again in the survivor’s estate. The court held that 
the period of 30 days was arbitrary but standard.  
 
The court then went on to determine how to define and count days. Justice Smith cited 
the Black’s Law Dictionary definition, which provided some esoteric options including: 
any 24-hour period; each midnight-to-midnight period; a single revolution of the earth 
about its axis; the daylight portion of a day; and the particular time assigned by rules of 
practice and procedure, among others. He also quoted the text of Rule 3.01(1)(a).  
 
Justice Smith ultimately relied on the aptly-named case of Day Estate (Re), a 1982 
decision of the British Columbia Supreme Court that dealt with exactly the same issue.2 
That case held that the court does not recognize fractions of days. Days should be 
counted by excluding the day of the first event and including the day of the latter event, 
as in the Ontario Rules of Civil Procedure. In Day, the survivor was alive for part of the 
30th day, which was enough to find that she had survived the 30 days required by the 
will. Her estate was entitled to the bequest.  
 
Based on the reasoning in Day, Justice Smith found that the Rules of Civil Procedure 
approach is the proper one when interpreting a will: exclude the day of the first event 
and include the day of the second event. Therefore, the spouse survived the testator by 
30 days for the purposes of paragraph 3(c) of the will and her estate is entitled to the 
residue.  

                                            
2 (1982), 13 E.T.R. 95. 
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This might have been the end of the story had it not been for the contradictory language 
of paragraph 3(d) of the will. That paragraph provided that, “[s]hould my said common-
law spouse … survive me but die within a period of thirty days after my death”, then the 
residue would pass to the spouse’s daughter. By the applicable method for counting 
days, the spouse had also died within a period of thirty days. 
 
Thus, paragraphs 3(c) and 3(d) were in conflict. The spouse both survived 30 days and 
died within 30 days, which produced opposite results.  
 
To resolve the conflict, Justice Smith turned to the testator’s intention.3 He found that, 
had the testator turned his mind to the issue when he made his will, he would have 
wanted the alternate beneficiary, the spouse’s daughter, to receive the residue if his 
spouse had died when she did. He also would not have intended to create a conflicting 
result in these circumstances.  
 
Justice Smith solved the problem of the conflict by resolving it according to the intention 
of the testator. He held that paragraph 3(c) required that the spouse survive the testator 
by 30 full days so that it was consistent with paragraph 3(d) and met the testator’s 
expectations. Even though the spouse survived by 30 days, she did not survive by 30 
full days, so her estate would not receive the gift of the residue, which would pass 
instead to her one daughter as the testator’s alternate beneficiary. 
 
This is an interesting result. It may not be consistent with the holding in Day that the 
spouse need only be alive on 12:01am of the 30th day in order to satisfy the survivorship 
requirement. On the other hand, it is explicable as an exception to Day based on the 
conflict between the two paragraphs of the will. I suggest that it is unclear whether the 
law is Day – the survivor need only be alive for part of the 30th day – or if, in Ontario, the 
survivor needs to survive the full 30th day until the clock passes midnight.  
 
My comments are probably unnecessarily pedantic. The odds of this scenario 
happening again are almost vanishingly small. The chance that the average 70-year-
old, say, will die on a given day in his 70th year is .007%.4 The odds that his 70 year-old 
beneficiary will die on any given day that year, including the day that is exactly 30 days 
after the first died, is also .007%. The probability of both of these things happening is 
                                            
3 The court cited the following authorities on the use and importance of testator’s 
intentions in interpreting a will: Re Burke, [1960] O.R. 26 p, [1959] O.J. No. 706, Finucci 
(Attorney for) v. Finucci Estate, 2002 CanLII 31109 (ON SCDC), (2002), 167 O.A.C. 218 
(Div. Ct) and Marion v. Marion Estate, (2009) 49 E.T.R. (3d) 128. 

4 United States Social Security Administration, Actuarial Life Table, 
http://www.ssa.gov/oact/STATS/table4c6.html#fn1, accessed on November 14, 2012.  
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.0000507%. In other words, there is only a one-in-5-million chance that two 70-year-olds 
will die exactly 30 days apart.5  
 
Despite the long odds, the scenario materialized in Day in 1982, in Re Barbeau in 2012, 
and it could happen again. This decision may warrant at least a brief review of our will 
precedents to make sure that they are consistent with these cases and to remove doubt 
about the result when there is a survivorship clause and the timing of the deaths is 
close. The Annotated Will 2012 provides the following advice: 
 

Avoid using different words to denote the same idea e.g. “if she survives me by a 
period of thirty days” versus “if she is living on the thirtieth day following the date 
of my death.”6 

 
With some minimal diligence, we can protect ourselves from those many troublesome 
monkeys trying to undermine our carefully drafted wills. 
 
 
 
 
This paper is intended for the purposes of providing information only and is to be used only for 
the purposes of guidance. This paper is not intended to be relied upon as the giving of legal 
advice and does not purport to be exhaustive. 
 
Kimberly A. Whaley,  
Whaley Estate Litigation,                                                                        
May 2013 
 

 

 

 

 

 

                                            
5 The probability of this scenario actually changes with the ages of both individuals 
according to a principle called the Gompertz-Makeham Law of Mortality. Not being an 
actuary by inclination, training, license or insurance, my lawyer’s math should be taken 
with a large dose of skepticism. 
6 Ed Esposto, Laura Kerr and Corina Weigl, “The Annotated Will of John Doe”, The Annotated Will 2012, 
February 21, 2012, Law Society of Upper Canada, at 1-22. 
 


