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1. Introduction 

 

I have spoken and written about the indemnification of estate trustees and trustees on other 

occasions.
1
 The principles governing indemnification of both estate trustees and trustees are 

largely identical. For the sake of economy I shall hereafter normally use the term “ estate trustee” 

to refer to both, unless the context requires otherwise. 

 

Although this paper focuses especially on the indemnification of legal fees and disbursements, it 

will be useful first to remind ourselves of the right to indemnification, the recognition and 

support for this right in case law and statute, and how in the past decade courts failed to 

recognize and apply this right. 

 

2. The Nature of and Reason for Indemnification 

 

In our legal system, an estate and a trust are not juridical persons. Hence, neither can incur 

expenses. Instead, it is the person who represents the estate or the trust, that is, the estate trustee 

or the trustee, who incurs them. And it is he who is directly liable to third parties who interact 

with the estate or trust. Consequently, third parties cannot sue an estate or trust to recover 

                                                 
1
  Albert H. Oosterhoff, “Indemnity of Estate Trustees as Applied in Recent Cases,” presented at the 

STEP Toronto Branch Conference on 9 January 2013; “Indemnity of Estate Trustees as Applied in 

Recent Cases” (2013) 41 Adv. Q. 123; and Albert H. Oosterhoff, John O’Sullivan, and Sara 

Beheshti, “Indemnification of Trustees,” presented at the Ontario Bar Association’s Institute 2015, 

Trusts and Estate Law – No Bones About It: Critical Issues and Essential Updates in Trusts and 

Estates Law, on 4 February 2015. In this paper I have made grateful use of the excellent contribution 

of my co-authors to the 4 February 2015 paper. 
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moneys owing to them from estate or trust assets. They can only sue the person who represents 

the estate or the trust. For the same reason, an estate or trust cannot commence an action or other 

proceedings.
2
 The estate trustee or trustee must do so. 

 

In the course of administering an estate, the estate trustee will invariably incur expenses. These 

include typical administration expenses, but the estate trustee may also incur liability in contract, 

in tort, or under statute. Further, it is often necessary for an estate trustee to bring or defend 

proceedings, such as a motion or application for directions and an application to pass her 

accounts. In addition, the estate trustee may need to bring or defend an action to call in or protect 

estate assets, or to prove the will. The estate trustee may incur significant expenses in the form of 

legal fees and costs in the process. How will these various expenses be funded, or how can they 

be recovered? 

 

The noun “indemnification” and the verb “indemnify” suggest that an estate trustee must bear the 

costs and expenses she incurs in the administration of an estate herself first and must then seek 

reimbursement from the estate assets. However, that is often impractical, since the estate trustee 

typically does not have the wherewithal to pay the costs out of her own resources. 

 

Fortunately, our law recognizes this problem. It certainly allows an estate trustee to pay expenses 

first and then seek to recover them from estate assets, but it also allows the estate trustee to use 

estate assets to pay the expenses. 

 

3. The Right to Indemnification 

 

Our law therefore recognizes that estate trustees have a right to be indemnified for expenses they 

incur. The right of indemnification is recognized both in common law and in statute. 

 

Rand J., writing for the majority in Re Thompson Estate,
3
 said:

4
 

                                                 
2
  But see Rule 9.3(2) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as amended, which 

states that an action brought by or against an estate is not a nullity and that the court may order that 

the proceeding be continued by or against the proper executor or administrator and may impose 

terms. 



 4 

 

The general principle is undoubted that a trustee is entitled to indemnity for all costs and 

expenses properly incurred by him in the due administration of the trust: it is on that 

footing that the trust is accepted. These include solicitor and client costs in all 

proceedings in which some question or matter in the course of the administration is raised 

as to which the trustee has acted prudently and properly. 

 

Similarly, in Goodman Estate v. Geffen,
5
 Wilson J. restated and applied the principle as follows:

6
 

 

The courts have long held that trustees are entitled to be indemnified for all costs, 

including legal costs, which they have reasonably incurred. Reasonable expenses include 

the costs of an action reasonably defended.
7
 In Re Dallaway

8
 Sir Robert Megarry stated 

the rule thus:
9
 

 

In so far as such person [trustee] does not recover his costs from any other 

person, he is entitled to take his costs out of the fund held by him unless the court 

otherwise orders; and the court can otherwise order only on the ground that he has 

acted unreasonably, or in substance for his own benefit, rather than the benefit of 

the fund. 

 

The principle was codified in Canadian statutes in the 19th century. The current Ontario version 

is found in the Trustee Act:
10

 

 

 23.1 (1) A trustee who is of the opinion that an expense would be properly 

incurred in carrying out the trust may, 

(a) pay the expense directly from the trust property; or 

(b) pay the expense personally and recover a corresponding amount from the trust 

property. 

                                                                                                                                                             
3
  [1945] S.C.R. 343, [1945] 2 D.L.R. 545. 

4
  Ibid., at S.C.R. 356. 

5
  [1991] 2 S.C.R. 353, 81 D.L.R. (4th) 211, 42 E.T.R. 97. 

6
  Ibid., at para. 75, emphasis added. 

7
  See Re Dingman (1915), 35 O.L.R. 51. 

8
  [1982] 1 W.L.R. 756, [1982] 3 All E.R. 118. 

9
  Ibid., at All E.R. 121, emphasis added. 

10
  R.S.O. 1990, c. T.23, s. 23.1, added by S.O. 2001, c. 9, Sched. B, s. 13(1). By reason of s. 1 of the 

Trustee Act, which defines “trust” to include “the duties incident to the office of personal 

representative of a deceased person,” this section also applies to estate trustees. 
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 (2) The Superior Court of Justice may afterwards disallow the payment or 

recovery if it is of the opinion that the expense was not properly incurred in carrying out 

the trust. 

 

The comparable provision in the recently revised Saskatchewan Trustee Act,
11

 which applies also 

to personal representatives by virtue of s. 2(f)(ii), is as follows: 

 

 43. 
. . . 

 (3) A trustee may reimburse himself or herself for, or pay or discharge out 

of the trust money, all expenses reasonably incurred in or about the execution of 

the trustee’s trust or powers. 

 (4) A trustee may: 

(a) be indemnified out of trust money with respect to: 

(i) liabilities and expenses, including an amount paid to 

settle an action or satisfy a judgment, arising out of any 

matter or thing done honestly and in good faith relating to 

the exercise or attempted exercise of the powers and duties 

of the trustee; and 

(ii) legal fees and costs relating to a claim for which this 

subsection provides an entitlement to an indemnity; and 

(b) receive out of the trust money an advance of money for the 

purpose of meeting an expense for which the trustee may be 

reimbursed or indemnified pursuant to this section. 

 (5) A trustee shall repay the money advanced to the trustee pursuant to 

clause (4)(b) if the trustee is found not to be entitled to be reimbursed or 

indemnified with respect to the expense for which the advance was made. 

 

This provision is more complex than Ontario’s s. 23.1 and the latter is to be preferred for its 

simplicity and clarity. 

 

The Uniform Trustee Act promulgated by the Uniform Law Conference of Canada in 2012
12

 

contains the following provision which, by virtue of s. 62 also applies to executors and 

administrators: 

 

                                                 
11

  S.S. 2009, c. T.23.01. 

12
  See http://www.ulcc.ca/images/stories/2012_pdfs_eng/2012ulcc0029.pdf. 

http://www.ulcc.ca/images/stories/2012_pdfs_eng/2012ulcc0029.pdf
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 66. During the administration of the trust and without prior authorization of the 

court, a trustee may reimburse himself or herself out of the trust property for expenses 

incurred by the trustee in the administration of the trust. 

 

In my view, s. 66 is too restrictive. It speaks only of reimbursement, not of paying expenses 

directly from the trust property. It is surprising that section 66 does not contain the equivalent of 

s. 23.1(2) that permits the court afterwards to disallow the payment or recovery if of opinion that 

an expense was not properly incurred in carrying out the trust. This is strange, especially since s. 

68 provides that if the trustee’s compensation as finally determined by the court is less than the 

interim compensation taken by the trustee, the trustee must restore the difference. It is also 

somewhat surprising that the Act did not adopt s. 23.1 of the Ontario Act, or the comparable 

provision of the Saskatchewan Act, quoted above, instead. 

 

It is apparent from the cases and the statute, that there are limits on the right of indemnity. The 

costs must have been reasonably or properly incurred. If they were not, the estate trustee is not 

entitled to be indemnified and if he paid for the expenses out of estate assets, he must reimburse 

the estate. What is reasonable and proper will depend on the facts of each case. But it is inherent 

in the concept of “reasonable and proper” that the expenses were incurred on behalf of or in the 

course of the administration of the trust or estate. 

 

The question whether the estate trustee is entitled to indemnification normally arises when he 

applies to pass his accounts or is forced to do so by the beneficiaries. However, it may also arise 

on an application for advice and directions. The onus is on the estate trustee to prove that the 

expenses were proper.
13

 

 

4. Recent Cases 

 

In a number of recent cases the courts failed to apply the common law and statutory principle of 

indemnification, particularly the right of an estate trustee to pay expenses from estate assets. This 

began with Coppel v. Coppel Estate.
14

 It concerned an uncontested motion for further directions 

                                                 
13

  Carter v. Blaney (1989),, 34 E.T.R. 229 (B.C.C.A.). 

14
  [2001] O.J. No. 8457 (S.C.J.). 
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by a beneficiary and raised the issue whether an estate trustee may, without court approval or the 

consent of all the beneficiaries, use estate funds to pay legal fees incurred in an action brought by 

a beneficiary. Counsel could not find any authority on point. Quinn J. held that it is 

impermissible for an estate trustee to pay litigation accounts from estate funds without court 

approval or beneficiary consent.
15

 In dictum he went on to say that this rule applies also to other 

estate-related accounts.
16

 Hence, he directed the estate trustee to reimburse the estate for all legal 

accounts incurred in defending the action. 

 

Coppel was decided per incuriam, since there is clear case authority that holds otherwise, as we 

have seen. The court also failed to refer to s. 23.1 of the Trustee Act,
17

 or its predecessor, s. 33. 

Nevertheless, a number of cases followed Coppel blindly. They include: De Lorenzo v. Beresh,
18

 

Craven v. Osidacz Estate,
19

 and Chabros v. Anderson.
20

 These and other cases are discussed in 

the article mentioned earlier.
21

 

 

However, in a more recent case, Furtney v. Furtney,
22

 Mitrow J. quoted extensively from the 

article and applied it. He agreed that both under case law and s. 23.1 estate trustees are entitled to 

pay expenses, including legal fees and disbursements directly from estate assets, subject to later 

disallowance by the court. The case concerned a matrimonial dispute in which the parties sought 

equalization of net family properties. When the husband died, the court made an order 

suspending administration of the estate to ensure that there would be sufficient assets to satisfy 

the wife’s claim. In the subsequent motion by the estate trustee for an order directing that 

$100,000 be set aside from the estate on account of anticipated legal fees, the court granted the 

relief sought. The case is reported on that issue. 

                                                 
15

  Ibid., para. 8. 

16
  Ibid,, para. 9 

17
  Footnote 10, supra. 

18
  2010 ONSC 5655. 

19
  2010 ONSC 6637. 

20
  2011 ABQB 806, 75 E.T.R. (3d) 281. 

21
  In footnote 1, supra. 

22
  2014 ONSC 3774, 100 E.T.R. (3d) 312. 
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5. Application of the Indemnification Principle to Legal Expenses 

 

The indemnification principle applies also to legal expenses. Such expenses can arise in various 

ways. For example, they may be incurred for legal advice on: (a) the duties of estate trustees; (b) 

the construction of the deceased’s will; and (c) the amount of compensation to which the estate 

trustee is entitled. In addition, legal expenses may be incurred on an application for advice and 

directions, and on a contested passing of accounts. All such expenses are regarded as arising in 

the context of the administration of the estate and the estate trustee is entitled to be indemnified 

for them, unless the expenses are excessive.
23

 

 

Nonetheless, courts scrutinize legal expenses more closely than other expenses in order to curb 

unnecessary litigation at the cost of the beneficiaries. For that reason it is sometimes said that 

estate trustees are not entitled to be indemnified for the cost of an appeal, but should be satisfied 

with the judgment at first instance.
24

 With respect, I think this is incorrect and in fact most cases 

do grant estate trustees the costs of an appeal.
25

 

 

This happened also in Goodman Estate v. Geffen,
26

 mentioned above. A person with mental 

illness had inherited property from her mother. Her brothers persuaded her to settle the property 

in trust for herself for life, with remainder to her children and her nephews and nieces. She 

named two of her brothers and a nephew trustees. After she died, her son sued the trustees, 

                                                 
23

  See, e.g., Jennifer J. Jenkins, Compensation & Duties of Estate Trustees, Guardians & Attorneys 

(Toronto: Canada Law Book, 2011), para. 22:20.20; Re Kanee Estate (1991), 41 E.T.R. 263 

(B.C.S.C.); Re Watterworth Estate, 1995 CarswellOnt 2528 (Ont. Ct., Gen. Div.); Chabros v. 

Anderson, 2011 ABQB 806, 75 E.T.R. (3d) 281. Clark J. in that case disagreed, rightly, in my 

opinion, with Re Preboy Estate (1989), 72 Sask. R. 33 at 43 (Surr. Ct.), affirmed (1989) 74 Sask. R. 

223 (C.A.); and with Widdifield on Executors and Trustees, 6th ed. by Carmen S. Theriault, ed. 

(Toronto: Thomson Carswell, 2002), at 4-21, which came to the opposite conclusion. 

24
  See, e.g., Re Foote Estate, 2010 ABQB 197 at para 16, per Graesser J. 

25
  See, e.g., Smith v. Beal (1894), 25 O.R. 368 (C.A.). And see Primo Poloniato Grandchildren’s Trust 

(Trustee of) v. Brown, 2011 ONSC 731 (application for advice and directions); 2011 ONSC 4400 

(costs endorsement of L.A. Pattillo J.); 2012 ONCA 862 (the Ontario Court of Appeal affirmed the 

decision on the application with full indemnity costs to all parties appearing on the appeal payable 

out of the estate). 

26
  Footnote 5, supra. 
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alleging that they had exercised undue influence over the settlor. The trial judge dismissed the 

action. The Alberta Court of Appeal reversed, holding that the presumption of undue influence 

led to a finding of undue influence. The Supreme Court of Canada restored the trial judgment, 

holding that the presumption had been rebutted. The settlor’s son argued that the trustees should 

not be allowed their costs out of the estate, since they were acting for their own benefit. 

However, the court held that they had acted reasonably and were thus entitled to be indemnified. 

Justice Wilson did not address the question whether they ought to have appealed, but said:
27

 

 

Nor can there be any serious question that the appellants in defending the action were 

acting, not for their own benefit, but for the good of the trust. For [the nephew trustee], of 

course, defending the action promoted both his personal interest as well as that of his 

fellow beneficiaries. While we have not been referred to a case in which trustees seeking 

indemnification from a trust were also beneficiaries of the trust, I do not consider the co-

existing interest of trustee and beneficiary a valid basis for denying costs. Similarly, the 

fact that the Geffen brothers were acting in the interests of their children, nephews and 

nieces, does not, in my view cast any doubt upon the propriety of their actions. 

 

Thus, the case is also authority for the point that merely because the trustees derive benefit from 

the litigation as well as the trust, they are not for that reason disentitled to indemnification, 

provided the costs were reasonably incurred. Rand J., writing for the majority, made the same 

point in Re Thompson Estate:
28

 

What is to be the measure or test of benefit? Can it be anything more than that the act was 

properly done within the duty of the trustee? Must the court examine the details of the 

transaction challenged and find not only propriety but a “benefit” as against what is 

alleged ought to have been done? 

Where the trustee is resisting the assertion of a right by a third person against the trust 

estate, obviously his action is for its benefit. But a new element is introduced when the 

complaint is by the beneficiary for a breach of duty, such as fraud or negligence. In that 

case the trustee is in fact defending both his administrative act and his own interest. In the 

latter aspect, he has no special privilege in costs over an ordinary litigant: he is in the 

same position as any other person improperly accused of a wrong, and any outlay over 

the costs allowed by law must be borne by himself as the price of his own vindication. 

The question in such cases is whether the personal defence is incidental to that in his 

representative capacity: if it is, the costs will not be split. 

                                                 
27

  Ibid., para. 77. 

28
  Footnote 3, supra, at S.C.R. 357-58. 
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The Ontario Court of Appeal confirmed this point in the recent case, Sawdon Estate v. Sawdon,
29

 

which I shall discuss later. 

 

The modern rule is that costs in estate litigation, whether brought by the estate trustee, by a 

beneficiary, or by a third person are treated the same as costs in other civil litigation. Thus, the 

general rule is that costs follow the event, unless: (a) there are reasonable grounds upon which to 

question the validity of the will,
30

 or (b) the difficulties or ambiguities in the will that gave rise to 

the litigation were caused in whole or in part by the testator, in which case the costs are still 

normally awarded out of the estate.
31

 

 

In the Sawdon case,
32

 Justice Gillese, writing for the court, explained the modern rule and its 

exceptions. The testator had placed a number of bank accounts into the joint names of himself 

and two of his five children, but he told the two children that they should distribute the funds in 

the accounts equally among all of his children after he died. Watch Tower Bible and Tract 

Society of Canada (“Watch Tower”) was the residuary beneficiary of the estate and it claimed 

that the moneys in the accounts were held in trust for the estate. The estate trustee, who was one 

of the children, and some of the other children brought an application to determine who was 

entitled to the moneys in the joint accounts. 

 

At the trial of that issue, the court held that the moneys did not form part of the estate, but 

belonged to  all of the children either on the basis of a gift of the beneficial interest of the 

moneys in the accounts, or on the basis that the resulting trust in favour of the estate had been 

rebutted. Subsequently, the court awarded costs to the estate trustee on a partial indemnity basis, 

                                                 
29

  2014 ONCA 101. 

30
  For example, because the will may not have been executed properly, the testator did not know and 

approve its contents, the testator lacked capacity, or the will was procured by fraud or undue 

influence. 

31
  See McDougald Estate v. Gooderham (2005), 255 D.L.R. (4th) 435 (Ont. C.A.). See also Rule 57 of 

the Rules of Civil Procedure, supra, footnote 2, which contains detailed provisions to guide the court 

in exercising its discretion to award costs. 

32
  Footnote 29, supra. 
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but denied the estate trustee’s request for an order that the estate indemnify him for the balance 

of his trial costs on the ground that the litigation did not benefit the estate. Watch Tower 

appealed and the estate trustee cross-appealed the costs order. 

 

The Court of Appeal agreed that the children were entitled to the funds, but on the basis of an 

express trust created by the father. Justice Gillese explained the right of estate trustees to be 

compensated for expenses as follows: 

 

[84] … the court is to carefully scrutinize the litigation and, unless it finds that one or 

more of the relevant public policy considerations apply, it shall follow the costs rules that 

apply in civil litigation. That is, the starting point is that estate litigation, like any other 

form of civil litigation, operates subject to the general civil litigation costs regime 

established by section 131 of the Courts of Justice Act
33

 and Rule 57 of the Rules of Civil 

Procedure,
34

 except in those limited circumstances where public policy considerations 

apply. 

 

[85] The public policy considerations at play in estate litigation are primarily of two 

sorts: (1) the need to give effect to valid wills that reflect the intention of competent 

testators; and (2) the need to ensure that estates are properly administered. In terms of 

the latter consideration, because the testator is no longer alive to rectify any difficulties 

or ambiguities created by his or her actions, it is desirable that the matter be resolved by 

the courts. Indeed, resort to the courts may be the only method to ensure that the estate 

is properly administered. 

 

[86] In any event, where the problems giving rise to the litigation were caused by the 

testator, it is appropriate that the testator, through his or her estate, bear the cost of 

their resolution. In such situations, it ought not to fall to the Estate Trustee to pay the 

costs associated with having the court resolve the problems. 

[87] In my view, the second public policy consideration – the need for the proper 

administration of the Estate – underlies the present proceedings.  Consequently, as the 

Estate Trustee acted reasonably throughout and for the benefit of the Estate, he is entitled 

to be indemnified from the Estate for his trial costs not recovered from Watch Tower. 

[88] One of an estate trustee’s duties is to call in the assets of the estate.  Thus, in the 

present case, the Estate Trustee was obliged to determine whether the Bank Accounts 

were held by way of resulting trust for the Estate. While it is true that the Estate Trustee 

was one of the joint owners of the Bank Accounts and also a beneficiary of the Estate, his 

multiple roles do not change the fact that his obligation as Estate Trustee was to 

                                                 
33

  R.S.O. 1990, c. C.43. 

34
  Footnote 2, supra. 
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determine the Estate assets and call them in. Accordingly, the trial judge erred in finding 

that the litigation was for the Estate Trustee’s personal benefit. 

[89] Moreover, the difficulties and problems arising from the Bank Accounts were 

caused by Arthur, who transferred the Bank Accounts into his name jointly with Wayne 

and Stephen without clearly spelling out, by will or otherwise, what he intended by those 

transfers. As we have seen, it was not clear whether Arthur intended to make a beneficial 

gift of the right of survivorship in the Bank Accounts to Wayne and Stephen; to have 

them hold the funds in the Bank Accounts on resulting trust for the Estate; or, on Arthur’s 

death, to have them hold the funds in the Bank Accounts on trust for the Children. 

Because these problems were caused by Arthur, it is appropriate that he – through his 

estate – bears the cost of their resolution. 

[90] Furthermore, in this case, the Estate Trustee had personal knowledge of Arthur’s 

intentions. As Estate Trustee, he had no choice but to take a position consistent with 

those intentions. He could not stand by as Watch Tower adduced evidence concerning 

Arthur’s intentions that did not accord with his understanding of those intentions. His 

fiduciary duty, as Estate Trustee, compelled him to participate in these proceedings to 

ensure that the court had the best evidence on which to determine Arthur’s intentions in 

respect of the Bank Accounts. From this perspective, the Estate Trustee’s involvement 

engages both of the public policy considerations. 

[91] The trial judge also erred in finding that the litigation was of no benefit to the Estate. 

The Estate benefits from being properly administered and proper administration required 

the court’s determination as to the ownership of the monies in the Bank Accounts on 

Arthur’s death. 

[92] It will be apparent from these reasons that I do not accept Watch Tower’s 

submission that the public policy considerations apply only to situations where a will is 

challenged or its interpretation is in issue, and not to other estate litigation matters. This 

submission fails to take into account the public policy consideration in favour of the due 

administration of estates. 

 

Thus, the court found not only that the litigation was necessitated by the lack of clarity of the 

father’s intentions regarding the funds, but also that the estate benefited from proper 

administration by the estate trustee. This meant that both policy considerations that will support 

the exceptions to the modern costs rule were present. 

 

With respect to the cross-appeal, Justice Gillese said: 

[93] The costs award that would result from allowing the cross appeal is somewhat 

unusual. Rather than ordering costs from the Estate or from Watch Tower, the costs 
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award would be a blend of the two, with Watch Tower being liable to pay the Estate 

Trustee’s partial indemnity costs and the Estate being obliged to indemnify the Estate 

Trustee for his costs not recovered from Watch Tower. Is there a problem with a blended 

costs order of this sort? My answer to this question is “no”. 

[95] . . . I see nothing in the jurisprudence that would prevent a court from making such a 

blended costs order. On the contrary, the passage quoted from Geffen v. Goodman 

Estate,
35

 set out earlier in these reasons, contemplates this very thing. It will be recalled 

that in the quotation, Wilson J. affirmed the following: 

In so far as [an estate trustee] does not recover his costs from any other person, he 

is entitled to take his costs out of the fund…
36

 

[96]  Moreover, the modern approach to costs in estate litigation, which seeks to ensure 

that estates are not depleted through the costs of unnecessary litigation, supports the 

availability of a blended approach. . . 

 

Thus, the Court of Appeal dismissed Watch Tower’s appeal and allowed the estate trustee’s 

cross-appeal. It also awarded costs of the appeal and cross-appeal on a partial indemnity basis to 

the estate trustee and declared that the estate trustee was entitled to be indemnified for the 

balance of his costs of the appeal and cross-appeal from the estate. 

 

Primo Poloniato Grandchildren’s Trust (Trustee of) v. Browne
37

 is a recent example of how the 

courts approach these issues. The case concerned an application by the trustee of an inter vivos 

trust for advice and directions and interpretation of the trust. The parties sought payment of their 

costs out of the trust. Pattillo J. recited the modern rule on costs and noted that an application for 

advice and directions is normally regarded as reasonably necessary for the proper administration 

of the estate, although the estate will not have to bear the costs if the court finds that the 

application was unwarranted or unnecessary.
38

 

 

                                                 
35

  Footnote 5, supra, para. 75 

36
  This quotation is from the judgment of Sir Robert Megarry in Re Dalloway, footnote 8, supra, at All 

E.R. 121. emphasis added. 

37
  2011 ONSC 731 (application for advice and directions); 2011 ONSC 4400 (costs endorsement of 

L.A. Pattillo J.). 

38
  See, e.g., Re Preymac (1964), 45 D.L.R. (2d) 554 (B.C.S.C.). 
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Pattillo J. found that the application was reasonable and properly brought by the trustee and that, 

in the circumstances, the quantum was reasonable. The court awarded full indemnity costs, 

allocated one-third against income and two-thirds against capital. The court also found that the 

Children’s Lawyer’s costs were reasonable and awarded full indemnity costs to be paid from the 

capital of the trust. Several of the income beneficiaries were represented by different counsel. 

Pattillo J. noted that while the parties were entitled to retain their own counsel, that did not mean 

they were entitled to have their counsel’s costs paid by the trust on a full indemnity basis. Pattillo 

J. stated, “[t]he days of trusts or estates being bank machines for litigation costs are over,”
39

 

found that the interests of the income beneficiaries were aligned, and held that they were thus 

entitled to the costs of one counsel on a full indemnity basis, to be paid from the capital of the 

trust. The court also allowed the costs of another law firm, allocated one-third against income 

and two-thirds against capital. It awarded no costs to certain capital beneficiaries, because their 

position in support of the income beneficiaries could have been presented to the court by letter. 

 

The Court of Appeal affirmed the order made on the application and the costs endorsement, and 

granted full indemnity costs to all parties appearing on the appeal, payable out of the estate.
40

 

 

The Poloniato is also useful for the point, not always considered in the cases, that when costs are 

awarded against an estate the entire estate bears the burden of the costs. However, the court has 

discretion to allocate that burden against the capital, the income, or both in specific 

proportions.
41

 

 

In cases that do not directly concern the administration of the estate, such as challenges to the 

propriety of the estate trustee’s actions and contested claims against the estate, costs usually 

follow the event. In such cases the estate trustees may be awarded partial or full indemnity for 

                                                 
39

  Footnote 37, supra, para. 47 (costs endorsement of Pattillo J.). 

40
  Footnote 25, supra. 

41
  For another case in which the court allocated a costs award between two different sources of funds, 

see Re Thompson Estate, footnote 3, supra. The case involved a testamentary trust and the estate. 

The court directed that the costs of the trustees of the trust, as well as the costs of the other parties 

should be borne by both the trust fund and the residue of the estate in proportion to their respective 

values. 
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their legal costs or indeed be denied costs. Can they claim the difference between what they have 

been awarded and their actual costs out of the estate? 

 

Yes, they can, provided that the costs have been reasonably incurred. Sawdon Estate v. 

Sawdon,
42

 discussed above, illustrates how the courts address this issue. I believe that the Court 

of Appeal in that case took the correct approach and it agrees with cases such as Geffen Estate v. 

Goodman,
43

 Re Thompson Estate,
44

 and other cases referred to above on the issue of “benefit.” 

 

However, there is a possible problem with the reasons for judgment in Sawdon. The Court of 

Appeal speaks of a principle that entitles an estate trustee to be indemnified for reasonable legal 

expenses. In contrast, the historical approach tended to award litigation costs to all parties to the 

litigation. Although that is no longer the case under the modern rule, the question arises whether, 

by speaking about expenses, as distinct from costs, the Court of Appeal may be suggesting that 

the principle of trustee indemnification for legal expenses has been applied too broadly and must 

be limited by the modern approach to costs in estate litigation. 

 

If that was the court’s intention, this would amount to a significant change in the law. Case law 

has made it clear that trustee indemnification is not limited by the rules that apply to costs in civil 

litigation, for the two operate independently. This is clear from the decision of Cullity J. in 

Estate of Merry v. Plaxton,
45

 in which he considered the effect of the new “cost grid” and Rule 

57 factors on the principle of trustee indemnification. He said:
46

 

 

There is no necessary correlation between the amount a losing party in litigation should 

pay to a successful party and the quantification of a trustee’s indemnity for charges and 

expenses – including legal fees properly incurred. 

 

                                                 
42

  Footnote 29, supra, paras. 93, 95, and 96. 

43
  Footnote 5, supra. 

44
  Footnote 3, supra. 

45
  2002 CanLII 32496 (ONSC), 

46
  Ibid., para. 49. 
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Thus, an estate trustee who unsuccessfully defends an action against the “estate” is entitled to be 

indemnified out of estate funds for costs awarded against her, even if the costs order does not say 

so.
47

 

 

This follows from the cases already discussed, such as Goodman Estate v. Geffen.
48

 The only 

limitation these cases impose on indemnification of estate trustees is that the expenses were 

reasonably incurred. It follows also from s. 23.1 of the Trustee Act,
49

 which also requires only 

that the expenses were “properly incurred in carrying out the trust.” 

 

6. Principles, Tips, and Suggestions 

 

Based on the material discussed above, I shall now highlight some principles, and provide some 

tips and suggestions. 

 

1. An estate and a trust are not juridical persons. Thus, they cannot bring or defend proceedings, 

nor can they incur expenses. The estate trustee or trustee is the person who incurs the expenses. 

Further, a third person having a claim against an estate or trust, must sue the estate trustee or the 

trustee. Also the estate trustee or the trustee is the proper party to bring an action against 

beneficiaries or third persons. 

 

2. It follows from this that the estate trustee is personally liable for all expenses incurred in the 

administration of the estate, including the expenses incurred in bringing or defending an action 

on behalf of the estate and legal costs that may be awarded against her. 

 

3. Estate trustees perform a desirable and necessary social function, namely, the administration 

of the estates of deceased persons. They are therefore entitled to be indemnified out of estate 

assets for expenses incurred in the administration of the estate. This right has been recognized 

repeatedly by cases at the highest level of courts and is also codified in s. 23.1 of the Trustee 

                                                 
47

  Re Dingman, footnote 7, supra. 

48
 Footnote 5, supra. 

49
  Footnote 10, supra. 
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Act.
50

 Not only are they entitled to be indemnified strictu sensu. The cases and the statute permit 

them to pay the expenses direct from estate assets. 

 

4. There are two caveats to the right of indemnification: (a) the expenses must have been 

“properly incurred” (s. 23.1, Re Thompson Estate
51

) or “reasonably incurred” (Geffen Estate v. 

Goodman
52

); and (b) pursuant to court order, the estate trustee must repay any moneys taken 

from estate assets for expenses that were not reasonably or properly incurred. 

 

5. The principle of indemnification also applies to litigation expenses, whether the proceedings 

were brought by the estate trustee, by a beneficiary, or a third party. This is true even if the estate 

does not benefit but is reduced in (potential) value by the litigation, for there is benefit to society 

in ensuring that the estate is properly administered and that the deceased’s intentions are carried 

out.
53

 

 

6. The fact that the estate trustee benefits incidentally from the expenses he has incurred, even in 

proceedings brought by a beneficiary against the estate trustee, does not disentitle him to 

indemnity.
54

 However, if the proceedings are exclusively for the benefit of the estate trustee, the 

expenses cannot be said to have been incurred reasonably or properly and he will have to bear 

the costs himself.
55

 

 

7. The former practice under which parties were typically allowed their costs of litigation out of 

the estate has been superseded by the modern rule that applies to civil litigation, namely that 

costs normally follow the event. However, if the proceedings were necessary to determine the 

                                                 
50

  Ibid. 

51
  Footnote 3, supra, at S.C.R. 356. 

52
  Footnote 5, supra, at para. 75. 

53
  Sawdon Estate v. Sawdon, footnote 29, supra, paras. 87, 88. 

54
  Goodman Estate v. Geffen, footnote 5, supra, para. 77; Re Thompson Estate, footnote 3, supra, at 

S.C.R. 357-58; Sawdon Estate v. Sawdon, footnote , supra, paras. 88, 91. 

55
  Re Thompson Estate, footnote 3, supra, at S.C.R. 357-58. 
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validity of the will, or because the testator was at fault in not making her intentions clear, the 

court can indemnify the estate trustee and other parties out of estate assets.
56

 

 

8. When a court awards costs against an estate trustee in proceedings, the estate trustee is 

nonetheless entitled to be indemnified, provided that the expenses incurred in bringing or 

defending the proceedings were reasonably or properly incurred. 

 

9. When a court awards partial indemnity costs to an estate trustee, he is entitled to be 

indemnified out of estate assets for the difference between the costs award and the balance of his 

litigation costs if the expenses were reasonably or properly incurred.
57

 

 

10. Courts tend to look more closely at the costs of litigation than at other costs, because they 

seek to prevent the depletion of an estate by unnecessary litigation at the cost of the 

beneficiaries. 

 

11. The question whether an expense was reasonably or properly incurred is normally 

determined by the court on the passing of accounts, but it can also be determined earlier on an 

application for advice and directions. 

 

12. If the court should ultimately determine that an expense was not reasonably or properly 

incurred, the estate trustee will have to reimburse the estate with interest. 

 

13. If an estate trustee is unsure about a proposed expense, especially expenses to be incurred in 

proposed litigation, she should seek the consent of the beneficiaries (if that is possible), or the 

approval of the court. 

  

                                                 
56

  Sawdon Estate v. Sawdon, footnote 29, supra, paras. 86, 87. 

57
  Ibid., paras. 93, 95, 96. 
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7. Conclusion 

 

Although the case law is not always as clear as one might like, the principle that estate trustees 

and trustees are entitled to be indemnified for expenses reasonably and properly incurred in the 

administration of an estate or trust is firmly established in the cases and in statute. We do well to 

uphold that principle in the face of misguided and misinformed views. 


