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1) INTRODUCTION 
 

Clients often rely on their accountants for advice and direction for the design of an 
estate plan. Accountants are most familiar with the tax issues surrounding the estate 
plan of an owner-manager. If an accountant has designed the plan, he or she is 
generally also the quarterback for implementation to ensure that it reflects the plan. That 
includes the review of corporate documentation, wills, powers of attorney and inter vivos 
trusts. 

What most accountants are less familiar with is how the design and implementation of 
an estate plan can sow the seeds of lengthy and costly estate litigation after the death 
of the owner manager.  This is where being the quarterback is a double-edged sword. It 
places greater reliance on the accountant to identify the issues in an estate plan that 
can result in litigation down the road. It can also increase the risk of an E & O claim from 
beneficiaries or others in a deceased client’s estate. 

The purpose of this presentation is to review some common areas of estates law that 
tend to generate litigation and then illustrate how they arise in a typical estate plan. 
There are then suggestions on how to minimize the risk of estate litigation. Several 
checklists have been provided to assist accountants with their role as quarterback of the 
estate plan. 

First, we introduce you to the hypothetical Smith Estate Plan. This Estate Plan will be 
revisited periodically throughout the materials. Then we lead you though the topics of 
Capacity, Estates Trustees, Drafting Wills, Drafting Powers of Attorneys, and the Office 
of the Children’s Lawyer using real cases and the Smith Estate Plan to illustrate each 
topic. 

2) THE SMITH ESTATE PLAN 
 

In 2003 Mr. Smith owned all of the issued and outstanding voting common 
shares of Smithco, a corporation incorporated in Ontario.  The share attributes 
were as follows: 

  ACB - nominal 
  PUC - nominal 
  FMV - $10 million 
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Two other classes of shares were authorized by the articles of Smithco.  The 
Class A shares are redeemable and retractable at the fair market value of the 
assets received as consideration, non-voting, with a discretionary dividend rate 
so that dividends can be paid on this class of shares to the exclusion of other 
classes.  These shares carry a price adjustment clause and they have priority 
over any other classes of shares on liquidation or wind up of Smithco.  There are 
also 100 Class B shares authorized which are voting and non-participating. 

Smithco has carried on a successful manufacturing business since it was 
founded in 1988 by Mr. Smith.  Smithco was a small business corporation in 
2003.  It was recognized at the time that this status could change as cash began 
to accumulate over the next few years.  The company was well positioned in the 
marketplace and it was anticipated that the business would probably grow 
exponentially over the next few years.   

In 2003 Mr. Smith earned $300,000 per year working as an employee of Smithco.  
He has no other income.  From time to time, as profits have permitted, Mr. Smith has 
received bonuses.  In 1994, he utilized his $100,000 capital gains exemption by 
electing on a recreational property.  He had not utilized any of his remaining capital 
gains exemption.  Mr. Smith had no CNIL account and has never realized an ABIL. 

Mrs. Smith worked part time in the business in 2003 and was paid an annual salary 
of $75,000.  She is 48 years old.  Mr. Smith is also 48. 

The Smiths have three children, Peter, John and Rachael, who in 2003 were aged 
15, 12 and 10 respectively.  

In 2003 Mr. and Mrs. Smith decided to plan their long term future.  They wanted to 
retire within 15 years.  Their dream was to create a family business that would carry 
on for future generations.  They were, however, realistic.  They knew that some of 
their children would probably not want to carry on the business.  At that stage, it was 
difficult to determine who would emerge to carry on into the next generation.  They 
were even concerned about doing any planning that would lock them into a position 
in case none of the children wanted to carry on the business.  Until they were sure of 
their direction, they wanted to maintain control of Smithco.  Nevertheless, they 
decided that all future growth after 2003 in Smithco should accrue to future 
generations.   

The Smiths wanted to begin to build an investment portfolio but keep it separate 
from the business just in case the expected boom in the business turned to bust. 

The Smiths jointly owned three rental properties personally.  They all had accrued 
gains in 2003. Their principal residence was owned by the Smith Family Trust which 
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was settled on December 31, 1993. The beneficiaries of the Smith Family Trust are 
Mr. and Mrs. Smith and their children. The Trustees are Mr. Smith, his lawyer and 
his accountant. 

The Estate Plan implemented in 2003 was as follows: 

(i) A Holdco was incorporated with a class of common shares. Two other 
classes of shares were authorized by the articles of Holdco.  The Class A 
Special shares were redeemable and retractable at the fair market value of 
the assets received as consideration, non-voting, with a discretionary 
dividend rate so that dividends can be paid on this class of shares to the 
exclusion of other classes.  These shares carry a price adjustment clause and 
they have priority over any other class of shares on liquidation or wind up of 
Holdco. There are also 100 Class B Special shares authorized which are 
voting and non- participating. Mr. Smith subscribed for 100 of the voting, non-
participating shares at $1 per share. The common shares of Holdco were also 
issued to Mr. and Mrs. Smith equally. 
 

(ii) Mr. Smith then exchanged his common shares of Smithco for Class A shares 
of Smithco pursuant to section 86. The Class A shares have a redemption 
value of $10 Million with nominal ACB and PUC. 
 

(iii) A new Family Trust was settled, The Smith (2003) Family Trust. The Smith 
(2003) Family Trust subscribed for common shares of Smithco for a nominal 
amount. The beneficiaries of the Smith Family (2003) Trust are the children of 
Mr. and Mrs. Smith. The trustees are Mr. and Mrs. Smith and a family friend. 
Mr. Smith then transferred his Class A shares of Smithco to Holdco pursuant 
to subsection 85(1)  in exchange for Class A Special Shares of Holdco with a 
redemption value of $10 million and nominal ACB and PUC.  

3) CAPACITY 
 

What is “capacity”? In law, one is presumed capable unless and until this presumption is 
rebutted.  There is no one single definition of capacity, nor is there a general test or 
criteria to apply for establishing capacity, mental capacity, or competency. Instead, the 
law prescribes a different standard of capacity depending on the context or decision 
being made. The following is a list of decisions-making contexts, all of which: 

• Giving instructions for and to execute a will or trust (“Testamentary capacity”); 
• Making other testamentary dispositions; 
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• Contracting; 
• Managing property; 
• Managing personal care; 
• Granting or revoking a Continuing Power of Attorney for Property; 
• Granting or revoking a Power of Attorney for Personal Care; 
• Consenting to treatment decisions in accordance with the Health Care Consent 

Act; 
• Gifting or selling property; 
• Instructing a lawyer; and 
• Marrying. 

Legal Capacity is decision, time and situation specific. Thus, testamentary capacity 
differs from the capacity to grant a power of attorney for property, which differs from the 
capacity to marry, and so on. Capacity can fluctuate over time – it can fluctuate week to 
week or even over the course of a day – so the relevant time period for considerations 
of capacity is the time at which the relevant decision is made.1 

Below we discuss in more detail Testamentary Capacity as it relates to Wills and other 
testamentary dispositions, and the capacity to grant or revoke Continuing Powers of 
Attorney for Property. 

Applicable Criteria for Determining Testamentary Capacity 
 

The question of testamentary capacity is almost wholly a question of fact. The 
assessment or applicable criteria for determining testamentary capacity to grant or 
revoke a Will or testamentary document requires that the testator has the ability to 
understand the following: 

1. The nature of the act of making a Will (or testamentary document) and its effects; 
2. The extent of the property of which he or she is disposing of; and 
3. The claims of persons who would normally expect to benefit under the Will (or 

testamentary document).2 

Further elements of the criteria applied for determining testamentary capacity that the 
testator must have, are: 
                                                
1 See Appendices G and H of this course book for Kimberly Whaley’s “Capacity Checklist Re: Estate 
Planning Context” and “Summary of Capacity Criteria.” For further reading on capacity see: Estates, 
Trusts & Pension Journal, Volume, 32, No. 3: “Capacity and the Estate Lawyer: Comparing the Various 
Standards of Decisional Capacity” by Kimberly Whaley and Ameena Sultan. To view and download a 
number of checklists and charts on various capacity criteria, visit www.whaleyestatelitigation.com, click on 
“Our Blog,” scroll down to “Firm Documents” on the right-hand toolbar and click on “Checklists.” 
2 Banks v. Goodfellows (1870) LR 5 QB 549 (Eng QB). 
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• A “disposing mind and memory” to comprehend the essential elements of making 
a Will; 

• A sufficiently clear understanding and memory of the nature and extent of his or 
her property; 

• A sufficiently clear understanding and memory to know the person(s) who are the 
natural objects of his or her Estate; 

• A sufficiently clear understanding and memory to know the testamentary 
provisions he or she is making; and 

• A sufficiently clear understanding and memory to appreciate all of these factors 
in relation to each other, and in forming an orderly desire to dispose of his or her 
property.3 

The legal burden of proving capacity is on those propounding the Will, assisted by a 
rebuttable presumption, which is described as follows: 

“If the propounder of the Will proves that it was executed with the 
necessary formalities and that it was read over to or by the testator who 
appeared to understand it, the testator is presumed to have known and 
approved of its contents and to have testamentary capacity.”4 

Courts have acknowledged the possibility that a person could conduct herself if a very 
rational manner and make a rational will, and yet still be motivated and governed by 
insane delusions.  For that reason, if there is evidence that the testator suffered from 
delusions at the time of executing the will, the court is to look “below the surface” and 
determine if in fact the will is the result of a free and capable testator. 

 

Capacity to Make Testamentary Dispositions other than Wills 
 

The Succession Law Reform Act5 defines a “Will” to include the following: 

(a) a testament, 
(b) a codicil, 
(c) an appointment by will or by writing in the nature of a will in exercise of a 

power, and 
(d) any other testamentary disposition.  

                                                
3 The test for testamentary capacity is addressed in the following cases:  Murphy v. Lamphier (1914) 31 
OLR 287 at 318; Schwartz v. Schwartz, 10 DLR (3d) 15. 1970 CarswellOnt 243 [1970] 2 O.R. 61 (Ont.) 
C.A.; Hall v. Bennett Estate 92003) 64 O.R. (3d) 191 (C.A.) 277 D.L.R. (4th) 263; Bourne v. Bourne Estate 
(2003) 32 E.T.R. (2d) 164 Ont. S.C.J.); Key v. Key [2010] EWHC 408 (ch.) (Bailll) 
4 Vout v. Hay, [1995] 7 ETR (2d) 209 209 (SCC) at p 227 
5 R.S.O. 1990 c.s.26 as amended subsection 1(1) 
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A testamentary disposition may arguably include designations as part of an Estate Plan 
in a Will. For example, designations respecting RRSPs, RIFs, Insurances, Pensions, 
and others may qualify as testamentary dispositions.6  A testamentary disposition may 
also include the transfer of assets to a testamentary trust.7 The criteria to be applied in 
either scenario is that of testamentary capacity. 

The capacity required to create an inter vivos trust is less clear. The criteria required for 
making a contract or a gift may be the applicable standard. If the trust is irrevocable, 
more onerous criteria may be applied to assess capacity. 

  

Capacity to Grant or Revoke a Continuing Power of Attorney for Property 
(“CPOAP”) 
 

Pursuant to section 8 of the Substitute Decisions Act8, to be capable of granting a 
Continuing Power of Attorney for Property (“CPOAP”), a grantor requires the following: 

(a) Knowledge of what kind of property he or she has and its approximate value; 
(b) Awareness of obligations owed to his or her dependants; 
(c) Knowledge that the attorney will be able to do on the person’s behalf anything in 

respect of property that the person could do if capable, except make a will, 
subject to the conditions and restrictions set out in the power of attorney; 

(d) Knowledge that the attorney must account for his or her dealings with the 
person’s property; 

(e) Knowledge that he or she may, if capable, revoke the continuing power of 
attorney; 

(f) Appreciation that unless the attorney manages the property prudently its value 
may decline; and 

(g) Appreciation of the possibility that the attorney could misuse the authority given 
to him or her. 

A person is capable of revoking a CPOAP if he or she is capable of giving one9.  

If a grant or is incapable of managing property, a CROAP granted by him or her, can 
still be valid so long as he or she meets the test for capacity for granting that CPOAP at 
the time the CPOAP was made10. 

                                                
6 S.51(10) of the Succession Law Reform Act 
7 S1(1)(a) of the SLRA 
8 R.S.O. 1992, c.30, as amended 
9 SDA, subsection 8(2) 
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If, after granting a CPOAP, the grantor becomes incapable of giving a CROAP, the 
document remains valid as long as the grantor had capacity at the time it was 
executed11 

Capacity to Grant or Revoke a Continuing Power of Attorney for Personal 
Care (“CPOAPC”) 
 

Pursuant to section 47 of the Substitute Decisions Act, to be capable of granting a 
Power of Attorney for Personal Care (“POAPC”), a grantor requires the following: 

• The ability to understand whether the proposed attorney has a genuine concern 
for the person’s welfare; and 

• The appreciation that the person may need to have the proposed attorney make 
decisions for the person. 

 
A person who is capable of granting a POAPC is also capable of revoking a POAPC. A 
POAPC is valid if at the time it was executed, the grantor was capable of granting a 
POAPC, even if that person was incapable of managing personal care at the time of 
execution. 

Case Study: Laszlo v. Lawton 
 

Fact Pattern for Discussion 

Your client has a long history of mental illness, the severity of which fluctuates in 
any given year. She is physically healthy. She is aware of the size of her estate 
and how her various assets are held.  However, she currently believes that she is 
telekinetic – that she can move objects around the room without touching them.  

Your client wants to disinherit her only child – her adult daughter. She explains 
the basis for this decision; she has given the daughter significant sums of money 
over the last twenty years, and the daughter is now married and doing very well 
for herself. 

Aside from this change, the rest of the terms of her previous will are to remain 
the same. She makes no specific bequests to anyone and the residue is left to a 
named charity. 

Does your client have the requisite testamentary capacity to make this decision? 

 

                                                                                                                                                       
10 SDA, subsection 9(1) 
11 SDA, subsection 9(2) 
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The Case 

The above facts are loosely based on the case of Laszlo v. Lawton, a 2013 British 
Columbia decision.12  

In this case, the deceased believed that she could communicate telepathically with 
objects by touching them; that characters on television were communicating with her; 
and that unidentified individuals had stolen significant amounts of money from her, 
among other irrational beliefs. However, these delusions were not obviously connected 
to her decision to disinherit her husband’s family who, on the evidence, were her 
previously-named beneficiaries and deserving of her generosity. 

There was evidence that the deceased was still possessed of her cognitive faculties – 
that is, her ability to reason and remember – at the time she made her will in spite of the 
delusions (although it should be noted that there was also some evidence that she was 
confused and forgetful at times).  

The court was left with an apparent dilemma. On the one hand, the deceased suffered 
from inexplicable and irrational beliefs that had only emerged in recent years; and the 
will was a significant departure from the previous will, cut out family members who 
would be expected to benefit, and made irrational bequests to two charities that the 
deceased and her husband had no affiliation with. On the other hand, there was some 
evidence that the deceased did not suffer from significant cognitive defects when she 
made her will and there is an apparent rule of law that non-vitiating delusions alone do 
not invalidate a will.  

The court reconciled these opposing factors by accepting the evidence of an expert who 
explained that the onset of a delusional disorder, “often heralds an unrecognized and, 
therefore, untreated somatic illness, impacting brain function or degeneration of the 
brain itself.” Justice Ballance explained that: 

It follows that the existence of delusions, while not themselves sufficient to 
defeat testamentary capacity, ought not to be excluded from consideration 
under the rubric of suspicious circumstances or the ultimate assessment 
of whether a testator possessed testamentary capacity at the material 
time. Non-vitiating delusions may reflect the ravages upon the testator’s 
mental functioning at large exacted by dementia or other brain disease, 
which cannot reasonably be ignored in the overall assessment of 
testamentary capacity.  

                                                
12 Laszlo v. Lawton, 2013 BCSC 305 (CanLII) 
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… 

In my view, consideration of non-vitiating delusions in this broader sense 
where the evidence suggests that all or some of the testator’s delusions 
accompany a progressive degenerative brain disease like Alzheimer’s 
does not run afoul of the rule in Banks or its lineage. 

Ultimately the Court found that the testator lacked capacity, but not because she 
suffered from delusions. The court was not convinced on the evidence that the 
deceased understood the nature and quantum of her estate. 

The court also made interesting observations on the fluidity of capacity. As a generality, 
in the elderly, capacity will often emerge and worsen over time. However, capacity in 
any given case is not static. It can fluctuate slightly or wildly. There may be periods of 
incapacity interspersed with periods of lucidity. Appearances can be deceiving since a 
person who seems rational may not have capacity and a person who seems 
compromised may be capable. A diagnosis of dementia is not equivalent to a finding of 
testamentary incapacity; testamentary capacity is a legal concept rather than a medical 
one and both medical and lay evidence feature importantly.  

Case Study: The Smith Estate Plan 
 

In 2013, the Smiths decided that before the 21st anniversary of The Smith Family Trust 
on December 31, 2014 they want to transfer the principal residence out of the trust to 
Mr. and Mrs. Smith. However, in order to do so the Trustees must approve the transfer 
and execute transfer documents. Mrs. Smith also wants to avoid having the property 
tied up in a dispute with one or more children about who should get the trust property in 
the event that Mr. Smith passes away. 

In 2008 the lawyer trustee resigned from his position. In 2010 the accountant trustee 
resigned from his position. No trustees were appointed to replace them. The trust 
provides that if Mr. Smith while acting as a Trustee should die before the Trust Property 
has been fully distributed or shall refuse or be permanently unable to act or to continue 
to act then the personal representative, executor, trustee or committee shall act as 
Trustee on behalf of the deceased Trustee. The term “personal representative” is not 
defined under the Trust. There is no power to appoint additional Trustees. There is only 
a provision which gives Mr. Smith the power to remove a Trustee, however, on such 
removal he must also replace such Trustee with a new Trustee. The only trustee is now 
Mr. Smith. 



14 
 

There is now some question as to whether Mr. Smith has the capacity to act as trustee 
as a result of a stroke in 2011. Mrs. Smith is the attorney for Mr. Smith under a 
Continuing Power of Attorney for Property. The question now is whether Mr. Smith has 
capacity. If he does not then can Mrs. Smith act on behalf of Mr. Smith in his capacity 
as the Trustee of the Smith Family Trust? If not then what can be done? It is anticipated 
that John and Rachael, who have been estranged from their parents, will challenge any 
attempt to distribute the property solely to his mother. 

Since there is no definition of personal representative in the trust, we must look to the 
definition under the Trustees Act (Ontario). Under that legislation a “personal 
representative” means an executor, an administrator, and an administrator with the will 
annexed. There is no case law that expands the definition to include attorneys under a 
power of attorney. In fact, “personal representative” was referred to in cases similar to 
the definition under the Trustees Act (Ontario). “Personal representative” is not defined 
under the Substitute Decisions Act, 1992 or referred to under such act.  

Based on the analysis above, Mr. Smith is currently the sole Trustee of the Trust, and 
the attorneys are unable to represent Mr. Smith as a Trustee of the Trust, and therefore, 
do not have authority to make decisions on behalf the Trust.  

If Mr. Smith has capacity and is able to fulfill his appointment as Trustee of the Trust, 
then under the terms of the Trust he could remove himself and appoint new Trustees. 
He could also continue to act in his capacity as Trustee and wind up the Trust.  

If Mr. Smith does not have capacity and is unable to continue in his position as Trustee 
of the Trust, the interested parties (i.e. Mrs. Smith under the POA) will need to make a 
court application to remove Mr. Smith as Trustee and recommend that they be 
appointed as Trustees of the Trust.  

So the first step would be to have an assessment made as to Mr. Smith’s capacity. 

All of the risks of litigation in this example could have been minimized with more careful 
wording of the trust such as a definition of personal representative. It could also have 
been minimized by language that provided a mechanism to appoint trustees in the event 
that only one is left. For an example see Appendix F under 3. Inter Vivos Trusts – 
Removal of Trustees. Even if these two steps had not been taken, regular monitoring of 
the trust for changes would have resulted in proactive appointment by Mr. Smith of new 
trustees as the other trustees resigned or were removed. See Appendix E Trust Activity 
Questionnaire which, had the client or his advisors completed it each year, would have 
picked up the fact that trustees were resigning. See Question 2 (a).  
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4) ESTATE TRUSTEES 
 

Role of the Estate Trustee 
 

Fiduciary law has evolved over many years and involves the faithfulness or loyalty of a 
person upon whom trust or confidence has been bestowed. Essentially, fiduciary law 
renders enforceable the expectation of fidelity arising from such intimate or co-operative 
relationships. Fiduciary law deals solely with the behaviour of persons in positions of 
trust or confidence.  

Estate trustees are fiduciaries; an estate trustee hold title to and control of property for 
the exclusive benefit of the beneficiaries of the estate. The Ontario Law Reform 
Commission Report on the Law of Trusts describes the obligation of a trustee as a 
requirement to “perform his tasks personally, with care, and with the sole interests of the 
beneficiaries in mind.” The basic duties of a trustee are threefold:  

(i) a trustee must carry out his task with due care and attention, as well as 
honestly;  

(ii) a trustee must not delegate to another responsibilities entrusted to him; and  

(iii) a trustee must not permit his own interest to conflict in any way with his duty 
to the beneficiary whom he serves.  

 

Duties and Liabilities of a Trustee 
 

As fiduciaries, estate trustees are ultimately subject to all fiduciary duties which attach 
to the position. Consequently, estate trustees,  

1. Must exercise ordinary care and prudence;  

2. Must follow the directions contained in the Will or other governing document 
(unless the court authorizes changes or the beneficiaries consent);  

3. Must treat all beneficiaries impartially and with an even hand unless otherwise 
directed in the governing document; 

4. May not delegate her authority to make decisions in connection with the 
administration of the trust property to anyone else; 

5. May not personally profit as a trustee from her dealings with the trust property 
or with the beneficiaries;  
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6. May not place herself in or perceive to be acting in conflict with the best 
interests of a beneficiary; 

7. Must keep and maintain records and produce accounts upon reasonable 
notice; and 

8. Must not unreasonably delay the estate’s administration. 

Although the duties and liabilities of an estate trustee do not change as a result of 
rapidly rising or falling asset values, time-pressures and complexity can interfere with 
the benefits of consulting with advisors and beneficiaries, as well as documenting those 
consultations.   

 

Duty to Inform and Account  
 

One of the most important duties of an estate trustee is to maintain accurate and 
complete records showing your dealings with the Estate of the Deceased, including real 
and personal property and estate money. The reason for this is that, in law, the 
beneficiaries of the trust have an absolute right to request from the trustee a detailed 
account of his or her dealings at any time throughout the duration of the administration 
of the estate. As such, a trustee has a duty to afford all reasonable facilities for 
inspection and investigation of his or her accounts.  

Increasingly so, our case law is leaning towards transparency and though there are 
instances where documents may reasonably be held in confidence by trustees, most 
information relating to the administration of a trust is compellable, including: 

• All bills, receipts, and invoices; 
• All banking records, such as bank statements, passbooks, cancelled cheques;  
• Legal advice; 
• Accounting advice; 

 

We would strongly encourage you to keep a detailed record and ledger showing all 
receipts and disbursements and all investments made and reasons for making same in 
respect of the trust and estate.  

 

The Prudent Investor Rule 
 
Subsection 27(5) of the Trustee Act, R.S.O. 1990, c. T.23, provides insight to estate 
trustees when deciding whether and how to invest assets. It mandates that a trustee 
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must take into consideration the following 7 criteria when planning the investment of 
trust property: 

1. General economic conditions; 

2. The possible effect of inflation or deflation; 

3. The expected tax consequences of investment decisions or strategies; 

4. The role that each investment or course of action plays within the overall trust 
portfolio; 

5. The expected total return from income and the appreciation of capital; 

6.  Needs for liquidity, regularity of income and preservation or appreciation of 
capital; and 

7. An asset’s special relationship or special value, if any, to the purposes of the 
trust or to one or more of the beneficiaries. 

Subsection 27(6), requires that a trustee diversify the investment of trust property to an 
extent that is appropriate to, (a) the requirements of the trust; and (b) general economic 
and investment market conditions.  Subsection 27(7) and (8) are important in that they 
not only permit a trustee to obtain advice in relation to the investment of a trust property 
(subsection 27(7)), but they also free a trustee from liability for relying on such advice, 
“if a prudent investor would rely on the advice under comparable circumstances.”   

 

Protections Afforded to the Trustee 

Section 28 of the Trustee Act protects a trustee from liability to the trust arising from the 
investment of trust property “if the conduct of the trustee that led to the loss conformed 
to a plan or strategy for the investment of the trust property, comprising reasonable 
assessments of risk and return, that a prudent investor could adopt under comparable 
circumstances.” 

At the end of the day, the best advice that can be offered to the trustee is to document, 
in writing, that the decision made by him or her was well-reasoned, made in good faith, 
and in adherence to the considerations set out in sections 27 and 28. 

 

Expert Advice 
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In addition to the investment-related guidance provided to estate trustees by section 27 
of the Trustee Act, it is always open to an estate trustee to seek expert advice.   

In the corporate context, trustees may consult with senior directors or officers of the 
corporation that forms part of the Estate. 

In the legal context, trustees may choose to meet with the beneficiaries, or, if there are 
charitable interests, disabled, actual or contingent beneficiaries and minors, the Office 
of the Children’s Lawyer or the Public Guardian and Trustee may provide guidance.  

A trustee may seek the advice and direction of the court pursuant to Rule 14.05(3) of 
the Rules of Civil Procedure, R.R.O. 1990, Reg. 194 as well as subsection 60(1) of the 
Trustee Act. 

Regardless of the choice made, a trustee should keep careful and detailed records of 
any steps taken and all consultations. Keeping careful notes of one’s decisions made at 
the time they are made and the reasons for such decisions, could help the trustee later 
if that decision is called into question.  
 

Delegation Principles 
 
Subsection 27.1(1) of the Trustee Act permits a trustee to delegate functions relating to 
investment of trust property to an “agent,” “to the same extent that a prudent investor, 
acting in accordance with ordinary investment practice, would authorize an agent to 
exercise any investment function.” However, to delegate such functions, a trustee must 
prepare a written plan or strategy that (a) complies with section 28 of the Act;13 and (b) 
is intended to ensure that the functions will be exercised in the best interests of the 
beneficiaries of the trust.  

The trustee must also execute a written agreement with the agent which includes: (a) a 
requirement that the agent comply with the plan or strategy in place from time to time; 
and (b) a requirement that the agent report to the trustee at regular stated intervals.  

The trustee must exercise prudence in selecting an agent, in establishing the terms of 
the agent’s authority and in monitoring the agent’s performance to ensure compliance 
with those terms (subsection 27.1(4)). This includes compliance with any regulation 
made under section 30 and prudence in monitoring the agent’s performance by  

(i) reviewing the agent’s reports; 
                                                
13Section 28 provides that “A trustee is not liable for a loss to the trust arising from the investment of trust 
property if the conduct of the trustee that led to the loss conformed to a plan or strategy for the investment 
of the trust property, comprising reasonable assessments of risk and return, that a prudent investor could 
adopt under comparable circumstances.” 



19 
 

(ii) regularly reviewing the agreement between the 
trustee and the agent and how it is being put into 
effect, including considering whether the plan or 
strategy of investment should be revised or replaced, 
replacing the plan or strategy if the trustee considers 
it appropriate to do so, and assessing whether the 
plan or strategy is being complied with;  

(iii) considering whether directions should be provided to 
the agent or whether the agent’s appointment should 
be revoked; and 

(iv) providing directions to the agent or revoking the 
appointment if the trustee considers it appropriate to 
do so.  

 

Once an agent is authorized to exercise a trustee’s functions relating to investment of 
trust property he or she has a duty to do so, (a) with the standard of care expected of a 
person carrying on the business of investing the money of others; (b) in accordance with 
the agreement between the trustee and the agent; and (c) in accordance with the plan 
or strategy of investment (subsection 27.2(1)).  

An agent who is authorized to exercise a trustee’s functions relating to investment of 
trust property is prohibited by statute from delegating that authority to another person 
(subsection 27.2(2)). 

It is important to note that, although delegation, in some instances, is permissible, 
through the application of common law principles of agency and vicarious liability, 
trustees are also accountable for any contracts entered into or torts committed by their 
agents in the exercise of their duties.  A trustee will be found liable in instances where 
any action or omission of the trustee would in itself constitute a breach of trust. One 
example is where the trustee actively participates alongside the agent in a breach of 
trust. Another example is a situation involving improper delegation of authority, or failure 
to properly supervise the agent in the course of carrying out his or her functions. Thus, 
in sum, a trustee must exercise prudence in the choice of agent, and in monitoring the 
agent’s performance to ensure compliance with the terms of delegation. 

Exculpatory Clauses 
 
Will or Trust documents may provide powers and protections to estate trustees. 
According to Professor Donovan Waters, Canadian courts would likely adopt the 
following principles relating to the enforceability of exculpatory provisions contained 
within a trust document: 

1. An exculpatory clause cannot excuse liability for acts of gross negligence; 
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2. An exculpatory clause cannot excuse liability for willful defaults or intentional 
wrongdoing;  

3. An exculpatory clause cannot excuse liability for acts of fraud or dishonesty; and 

4. An appropriately drafted exculpatory clause will be effective to relieve a trustee 
from liability for breaches of lesser culpability than acts of gross negligence, 
intentional wrongdoing and bad faith. 

 

Application for Advice or Direction 
 
Another way for an estate trustee to avoid possible claims for breach of trust, is to 
obtain the sanction of the court. Subsection 60(1) of the Trustee Act provides that a 
trustee may, without the institution of an action, apply to the Superior Court of Justice 
for the opinion, advice or direction of the court on any question respecting the 
management or administration of the trust property or the assets of a ward or a testator 
or intestate. And, provided the trustee has not been guilty of fraud, wilful concealment or 
misrepresentation in obtaining such opinion, advice or direction of the court. He or she 
shall be deemed to have discharged that his or her duty as such trustee in the subject-
matter of the application, in acting upon such opinion, advice or direction given. 
 

Good Faith Reliance Defense 
 
Subsection 35(1) of the Trustee Act provides some further relief to estate trustees and 
trustees when something goes wrong. This provision provides that if in a proceeding 
affecting a trustee or trust property it appears to the court that the trustee is or may be 
personally liable for any breach of trust, but the trustee has acted honestly and 
reasonably, and ought fairly to be excused for the breach of trust, and for omitting to 
obtain the directions of the court in the matter in which the trustee committed the 
breach, the court may relieve the trustee either wholly or partly from personal liability for 
the same. Notably, the protections afforded by this section do not apply to liability for a 
loss to the trust arising from the investment of trust property. 

A “passing of accounts” is the process whereby a trustee presents his or her accounts, 
in “court format,” with the aim of obtaining the court’s approval for the relevant period of 
administration.  Put summarily, “court format” means that the accounts be composed of 
up to 10 separate statements.  
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Once an application to pass accounts is made, section 49(2) of the Estates Act, R.S.O. 
1990, c. E.21, permits the court to “make full inquiry and accounting of” an estate 
trustee’s accounts. In addition, section 49(3) enables a court to inquire into any 
complaint or claim of misconduct, neglect or default on the part of the estate trustee 
occasioning financial loss to the estate or trust fund and to award damages in the case 
of financial loss or, in some cases, to reduce compensation which is otherwise payable 
to the trustee in relation to the administration of the estate.  

Trustees are well-advised to obtain court approval of their accounts in the following 
scenarios: 

• There is not sufficient funds to pay out all of the legacies; 
• There are unascertained creditors;  
• Where releases are not executed; and 
• Where there has been litigation. 

Who to appoint 

Given the responsibilities and potential liabilities of estate trustees, the decision as to 
who your client should appoint is an important one.  

If the proposed estate trustee is also the proposed attorney for property, you should 
have some discussion with your client regarding the potential for conflict of interest 
arising from this dual role. The misfeasance of an attorney for property is often 
uncovered by the estate trustee; it follows that where the attorney for property is also 
the estate trustee, there may be less of an opportunity to uncover any wrongdoing.  

Some testators appoint more than one estate trustee as a safe-guard. If the co-trustees 
are meant to serve as a check and balance for each other, some thought should be 
given to whether or not the appointed co-trustees are all able and willing to fulfill their 
role and work cooperatively with their co-trustees. 

 
2 Case Studies: Ineffective Attorneys and Co-Trustees  
 

Ineffective Attorney for Property: Aragona v. Aragona (Guardian of).14  

In 1999, Beniamino Aragona was appointed guardian of property for his mother Maria 
Emilia Aragona who suffered from Alzheimer’s disease and lived in a nursing home. In 
2001 the son was ordered to pass his accounts, which he did. In 2004, he was ordered 

                                                
14 Aragona, , 2012 ONSC 1495 (S.C.J.) , aff’d 2012 CarswellOnt 11914 (C.A.), 2012 ONCA 639.  
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to pass his accounts again, and to do so every three years thereafter. The son chose to 
ignore this order.  

In March 2010, when Mrs. Aragona had passed away, he was again ordered to bring an 
application to pass his accounts. His appeal of the order to the Court of Appeal was 
dismissed.  

When the son eventually filed his application to pass accounts, it revealed that from 
2001 to 2010 he had withdrawn over $120,000.00 in cash from his mother’s account 
without a valid explanation for the monies' usage. Despite this discrepancy in the 
accounting, which showed significant monies unaccounted for, the son sought 
increased compensation.  

The Court disagreed with the son's position and denied his request for compensation in 
its entirety. The Court also denied the son his legal costs, and ordered him to repay the 
Estate $132,628.00 which included the monies that he had taken as well as additional 
legal fees that had been paid out of the estate.  

In his decision, Justice Gray criticized the son's conduct and stated: "I am constrained 
to say that the conduct of Beniamino Aragona has been shocking. He has literally 
helped himself to many thousands of dollars from his mother's estate, at a time when 
his mother had Alzheimer's disease and was unable to look after her own affairs. 
Beniamino Aragona treated the money in the estate as if it was his own."15  

The son appealed the decision to the Ontario Court of Appeal16 asserting various 
grounds of appeal including that the application judge erred in depriving him of 
compensation as guardian of his mother's property and in not adequately explaining his 
decision requiring the appellant to repay the $132,628.00. The Court of Appeal rejected 
these grounds of appeal, yet did allow one ground of appeal. The application judge had 
ordered that legal fees not be paid by the estate relating to lawsuits the appellant 
initiated against his brothers on behalf of the estate. The appellant appealed the 
application judge's finding that the estate should not be responsible for the legal fees 
associated with those proceedings as they were "ill-advised given the financial stability" 
of the mother's estate. 

The appellant argued that the application judge failed to take into account the possibility 
that the estate could actually benefit from the proceedings, as there was a cost award in 
favour of the estate arising from a motion in those proceedings. The Court of Appeal 
was swayed by this argument and ordered that if the estate collects the total amount, 

                                                
15 Aragona, , 2012 ONSC 1495 (S.C.J.) , aff’d 2012 CarswellOnt 11914 (C.A.), 2012 ONCA 639,  para.34. 
16 Aragona v. Aragona (Guardian of), 2012 ONCA 639. 
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that it reimburse the appellant for legal fees he can demonstrate he paid and that led to 
this award. 

Ineffective Co-Trustees: The Penna Estate17  

Paul Penna was a successful, wealthy and charitable businessman who died in 1996. 
Penna appointed three executors to administer his more than $24 million estate. One 
executor was Barry Landen, an employee of Penna's, whom he treated like a son. 
Having three executors, one would have thought, would safely lead one to conclude that 
they would keep each other in check and ensure an accountable administration. 
Unfortunately, Landen, the rogue executor, was left to operate of his own accord. 

The Pennas were childless. Other than $1 million earmarked for his wife, Penna wanted 
his fortune to go to numerous charities. However, the executors, namely a scheming 
Landen, chose not to probate the Will; as such, none of the charities had notice of their 
bequests. Over the next seven years Landen helped himself to the money instead, all 
under the noses of the other executors, the banks, the lawyers, and the accountants 
involved in the estate. Landen purchased a mansion in Forest Hill in Toronto, leased 
luxury cars for all of his family members, purchased season's tickets to the Maple Leafs 
and Raptors, and lived an extravagant lifestyle, all out of the estate.  

Why did it take seven years for the fraud to be exposed? There were likely a number of 
factors. The other executors chose not to ask questions, trusted Landen, or in the case 
of Mrs. Penna - alleged to be under disability - were unable to participate, and as such 
Landen was permitted to act without scrutiny. The massive fraud was only discovered in 
2004 when the Ontario Securities Commission investigated Landen for insider trading 
involving a company owned by the estate. By this time, there was less than $1 million 
left.  

When the fraud was finally revealed, litigation commenced; it lasted more than six years 
and included thirteen court orders and endorsements.  

In The Estate of Paul Penna, 2010 ONSC 4730, Justice Greer found Landen to be in 
contempt of four of those orders, which included a mareva injunction and an order to 
account for the Estate administration or to "pass his accounts". Justice Greer found that 
"[t]he steps Landen took in the face of such Orders, were egregious in nature and 
showed the extent of Landen's sociopathy when he knowingly, deliberately and wilfully 
breached his fiduciary duties to the Estate and its beneficiaries. . ." Justice Greer 
sentenced Landen to 14 months incarceration for contempt. She noted that: 

                                                
17 This case comment is excerpted from an article by Kimberly Whaley titles, “Executors Gone Wild” 
which appeared in the in April 2013 of the Ontario Bar Association’s JUST MAGAZINE. 
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"[d]eterrence plays a big role in how Landen is sentenced" the message is that "persons 
who have an obligation to keep accounts must realize the severity of sanctions against 
them if no accounts are kept and they have personally taken and used estate assets." 
Her Honor also ordered that on the completion of his sentence he was to return and tell 
the Court what he did with the rest of the money. 

After Landen served his time he reappeared before Justice Greer as ordered. However, 
he chose not to file an affidavit explaining what he did with the rest of the money. 
Justice Greer was not impressed, commenting:  

"….. I saw no remorse or regret by Landen in what he did. I found him to be 
untruthful in saying he did not know what happened to all the missing 
assets…Landen really did not purge his contempt……..He showed absolutely no 
remorse in the witness box and had a selected memory of events he did not wish 
to discuss, such as all the missing shares and the operation of Jakmin……..He is 
living alone in a friend’s house and is said to be in receipt of social assistance. 
His life has become a narrow existence in comparison to the salad days of living 
in Forest Hill, attending the Leaf’s games, and driving luxury cars, all on other 
people’s money.” 

In the end, Justice Greer ‘reluctantly’ concluded in her reasons of December 2012, 
recently reported, that it would not serve the public's interest to sentence Landen to a 
further six months in prison. Landen was free to go and the missing millions nowhere to 
be found. 

 

Tips 
• It is important to consider the complete family dynamics when naming estate 

trustees.  
• Ask your client to consider the tension that may arise as a consequence of the 

appointment of a new spouse or children of a former relationship – is your client 
certain that the proposed trustee will not be tempted to disregard his or her 
obligation to act neutrally? 

• Consider providing your client with information on the role of Estate Trustees and 
invite them to sign a statement in which they undertake to provide that 
information to the named Estate Trustee. 

• Educate your client on the costs of the services a professional trustee compared 
to the cost of estate litigation. 
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5) DRAFTING 
 

A) WILLS 

i. Clarity and Consistency of Language18 
 

Everyone is familiar with the boilerplate clause, “if my spouse survives me by 30 days,” 

or a similar variation, “if my spouse dies within 30 days.” But are we all clear as to the 

effect of those two clauses? Do they mean the same thing or are they different clauses 

with different effect? 

Case Study: Re Barbeau 
 

Fact Pattern for Discussion 

You drafted your client’s Will. In it, he left the residue of his estate to his 
common-law spouse provided that she survived him by 30 days. If she did not 
survive him by 30 days, the residue was to be paid to the common-law spouse’s 
daughter.  

Your client died on September 17, 2011 at 5:40 a.m. His common-law spouse 
died on October 17, 2011, at 4:45 p.m. 

Did his common-law spouse survive him by 30 days? 

 

The Case 

The above facts are based on the decision Re Barbeau. As it turns out, the answer to 

the above question depends on how one construes the will and how one counts the 

days; an analysis that the court undertook in this case with deliberate care. The results 

are interesting and maybe even surprising. 

The issue was contentious because of the adverse interests of the common-law 

spouse’s children; she had five children, but only one of them – the daughter named in 

the testator’s will – would inherit the residue if the common-law spouse did not survive 
                                                
18 This section is excerpted from a paper by Ben Arkin, Whaley Estate Litigation, titled “If You Survive Me 
by 30 Days: A Case Comment on Re Barbeau,” which was originally published in the December 2012 
issue of the Ontario Bar Association trusts and estates section newsletter, Deadbeat, Volume 31, No. 2. 
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the testator by 30 days. If the common-law spouse did survive the testator by 30 days, 

then the residue would pass to her estate and, by her will or in intestacy (the application 

judge did not specify which), to all of her five children in equal shares. 

The battle lines thus drawn, the estate trustee applied to the court for an interpretation 

of the following clauses of the will: 

3. (c) Provided she survives me for a period of thirty days, to pay or transfer the 
residue of my estate to my common-law spouse, GERMAINE RAYMOND, for her 
own use absolutely. 

3. (d) Should my said common-law spouse predecease me or survive me but die 
within a period of thirty days after my death, I direct my Trustee to transfer the 
residue of my estate to the daughter of my common-law spouse, MARY 
CURRIE, for her own use absolutely. 

Note the subtle differences between the two phrases:  

• Survive me for 30 days 

• Die within a period of 30 days. 

The main issue was simple: what is a “day,” and how are days counted? If a day is 

defined as each 24-hour period from the time of death, then the spouse survived the 

testator by about 30 ½ days. On the other hand, days could be counted according to 

rule 3.01(1)(a) of the Rules of Civil Procedure, whereby the day of the event is skipped 

so that the day after the event is day 1, and the day of the latter event is included. The 

Rules, if followed, would also provide that the spouse survived the testator by 30 days 

— but only if she was not required to be alive for the entire duration of the 30th day. 

If days are defined and counted as set out in the Rules of Civil Procedure, then another 

issue arises: paragraphs 3(c) and 3(d) produce conflicting results. Paragraph 3(c) would 

direct the residue to the spouse, while paragraph 3(d) would direct the residue to the 

spouse’s daughter. 

The court began its analysis by situating the case in context by discussing the purposes 

for this type of “survivorship” clause to be included in wills. One such purpose is to avoid 
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the application of s. 55(1) of the Succession Law Reform Act, which deems two 

individuals who have died in circumstances making it difficult to determine which died 

before the other to have survived each other. Another purpose is to avoid unnecessarily 

paying probate fees and other administration costs on the amount of the gift twice: once 

in the first deceased’s estate and then again in the survivor’s estate. The court held that 

the period of 30 days was arbitrary but standard. 

The court then went on to determine how to define and count days. Justice Smith cited 

the Black’s Law Dictionary definition, which provided some esoteric options including: 

any 24-hour period; each midnight-to-midnight period; a single revolution of the earth 

about its axis; the daylight portion of a day; and the particular time assigned by rules of 

practice and procedure, among others. He also quoted the text of Rule 3.01(1)(a). 

Justice Smith ultimately relied on the aptly-named case of Day Estate (Re), a 1982 

decision of the British Columbia Supreme Court that dealt with exactly the same issue. 

That case held that the court does not recognize fractions of days. Days should be 

counted by excluding the day of the first event and including the day of the latter event, 

as in the Ontario Rules of Civil Procedure. In Day, the survivor was alive for part of the 

30th day, which was enough to find that she had survived the 30 days required by the 

will.  

Based on the reasoning in Day, Justice Smith found that the Rules of Civil Procedure 

approach is the proper one when interpreting a will: exclude the day of the first event 

and include the day of the second event. Therefore, the spouse survived the testator by 

30 days for the purposes of paragraph 3(c) of the will and her estate is entitled to the 

residue. 

This might have been the end of the story had it not been for the language of paragraph 

3(d) of the will. That paragraph provided that, “[s]hould my said common-law spouse … 

survive me but die within a period of thirty days after my death”, then the residue would 

pass to the spouse’s daughter. By the applicable method for counting days, the spouse 

had also died within a period of thirty days. 
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Thus, paragraphs 3(c) and 3(d) were in conflict. The spouse both survived 30 days and 

died within 30 days, which produced opposite results. 

To resolve the conflict, Justice Smith turned to the testator’s intention.3 He found that, 

had the testator turned his mind to the issue when he made his will, he would have 

wanted the alternate beneficiary, the spouse’s daughter, to receive the residue if his 

spouse had died when she did. He also would not have intended to create a conflicting 

result in these circumstances. 

Justice Smith solved the problem of the conflict by resolving it according to the intention 

of the testator. He held that paragraph 3(c) required that the spouse survive the testator 

by 30 full days so that it was consistent with paragraph 3(d) and met the testator’s 

expectations. Even though the spouse survived by 30 days, she did not survive by 30 

full days, so her estate would not receive the gift of the residue, which would pass 

instead to her one daughter as the testator’s alternate beneficiary. 

This is an interesting result. It is unclear whether the law is Day – the survivor need only 

be alive for part of the 30th day – or if, in Ontario, the survivor needs to survive the full 

30th day. 

The odds of this scenario happening again are almost vanishingly small. The chance 

that the average 70-year-old, say, will die on a given day in his 70th year is .007%.4 The 

odds that his 70 year-old beneficiary will die on any given day that year, including the 

day that is exactly 30 days after the first died, is also .007%. The probability of both of 

these things happening is .0000507%. In other words, there is only a one-in-5-million 

chance that two 70-year-olds will die exactly 30 days apart.5 

Despite the long odds, the scenario materialized in Day in 1982, in Re Barbeau in 2012, 

and it could happen again.  
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Tip 

Review your will precedents to make sure that they are consistent with these cases and 

to remove doubt about the intentions of the testator regarding survivorship clauses in 

the event that the timing of the deaths is close.  

The Annotated Will 2012 provides the following advice: 

Avoid using different words to denote the same idea e.g. “if she survives me by a 

period of thirty days” versus “if she is living on the thirtieth day following the date 

of my death.” 

Case Study: The Smith Estate Plan 
 
Assume that Mr. Smith wrote a new will in 2003 and that Mrs. Smith has predeceased 
him in 2011.  The executors of Mr. Smith’s will are Peter, Rachael and John. Under the 
terms of the wills, Peter is to obtain the shares of Holdco. The residue of the estate is to 
be divided equally among John and Rachael and consisted of cash and real estate. In 
order to provide for post-mortem tax planning the will provided that the trustees were 
directed to “take such steps as are reasonably necessary…to maximize the net benefit 
to each of the children.” 

When Mr. Smith passed away a dispute immediately arose among the children 
concerning what the correct steps were and what “maximize net benefit” really meant. 
For example John and Rachael took the position that any capital gains tax payable on 
the deemed disposition of the shares of Holdco should be paid by Holdco rather than 
out of the residue of the Estate. That would maximize their net benefit. Peter of course 
took the opposite position, that the capital gains taxes should be paid out of the residue 
of the Estate thereby maximizing his net benefit. The result was an application for the 
interpretation of the will. 

This case raises a couple of interesting lessons regardless of the outcome. First, Mr. 
Smith probably made a mistake by appointing his children as trustees, knowing that 
they did not agree and had competing interests. Disputes arise not only because of 
unhappy beneficiaries but also because estate trustees cannot agree. Second, the 
language of the will as already pointed out, needs to be clear about what tax-driven 
steps can be taken by the trustees. Several examples are provided in Appendix F that 
give the trustees specific powers to undertake post-mortem tax planning.  For example, 
clause C authorizes reorganizations and is also specific about post-mortem strategies 
such as the “pipeline strategy”. Clause E makes very clear that as well as making tax 
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elections in a general way, specific power is given to make preferred beneficiary 
elections where appropriate. Clause H deals with non-resident beneficiaries and in 
particular “U.S. Persons” so as to minimize U.S. tax and ensure compliance in the U.S. 
Clauses I and J give direction to the trustees to maintain testamentary and spousal trust 
status.   

 

ii. The Rule of Ademption 
 

The rule of ademption is based on two specific assumptions. The first assumption is that 
the testator who makes a gift intends for that specific gift to be conferred to the 
beneficiary, and not the economic benefit that may arise out of that gift.  Secondly, there 
is the assumption that when a property cannot be found in the estate of the testator, the 
intention is that the gift be revoked. “Where a will describes the subject matter of a gift 
with specificity, ademption of the specific legacy occurs ‘if, at the testator’s death, the 
specific property is not found among the testator’s assets.’…In those circumstances the 
gift fails or adeems”. The case of McDougald Estate v. Gooderham explains the rule of 
ademption clearly by stating:  

Wills often contain bequests, which are directions that specific items of property 
are to be given to named recipients upon the testator’s death. Sometimes the 
specified item cannot be found among the testator’s assets at the time of death. 
This can happen because the item is lost, destroyed, sold or given away before 
the testator dies. At common law, in such a situation, the bequest is held to have 
adeemed and the gift fails. If there are proceeds from the disposition of the item 
of property, the proceeds fall into residue and are distributed accordingly. The 
proceeds are not given to the named beneficiary.  

The cases can categorized into those that deal with a sale prior to death and cases that 
deal with property that is indirectly owned by a corporation.  

The case of Church v. Hill revolves around a specific gift of property that was left to the 
testator’s daughter and the balance of his property was to be divided equally among his 
other children. One year before the death of the testator, he entered into an agreement 
of purchase and sale whereby he sold the property where the purchaser would pay the 
purchase amount through several monthly installments. Upon full payment, the deed of 
land would be transferred to the purchaser. The youngest daughter claimed an interest 
in the balance price due on the property. The Supreme Court of Canada concluded that 
the purchaser had acquired equitable ownership of the property and the estate was not 
allowed to cancel the contract. The court concluded that “The estate was left with a 
claim for the balance of the purchase price. Since the testator had devised the property 
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to his daughter, and not the proceeds of its sale, the balance due of the purchase price 
fell into the residue.”  

The case of Thornton Estate revolved around lands that were to be specifically gifted to 
the testator’s beneficiaries, but the lands were owned by a corporation where the only 
shareholder was the testator.  It was concluded that the gifts adeemed and fell into the 
estate because the testator did not own the lands directly.  

In the case of Re Meier Estate a corporation, where the testator was the only 
shareholder, owned the farmlands that the testator intended to gift to a beneficiary. The 
court found that the testator’s intentions were clear when the judge emphasized: “I am 
satisfied that the testator intended to give the farmlands to the claimant. But he did not 
own them; he owned shares in the corporation that owned them. The testator could not 
give what he did not own, and the attempt to determine what he would have done had 
he been aware of the nature of the ownership of the land is an entirely speculative 
undertaking.” (para. 128) The court determined that the gift was ineffective.  Therefore, 
regardless of the fact that the court determined that the testator’s intentions in gifting the 
farmlands were clear, it was still found that the gift was ineffective due to the fact that 
the testator did not directly own the farmlands, but they were owned by a corporation in 
which he was the sole shareholder. A similar conclusion was reached in the cases of 
Wong v. Lee Estate and Re Lewis’s Will Trusts, where the testator owned some, but not 
all, of the shares in a family corporation.  

In the case of Doyle v. Doyle Estate it was determined that a specific bequest was not 
contained in the will, but rather a bequest of income from the sale of shares of the 
company. Therefore, in that case the rule of ademption did not apply.  

The rules of ademption may have more weight in cases where extrinsic evidence and 
proof of the intentions of the testator are not available; therefore, the rules of ademption 
should be kept in mind when dealing with planning wills. 

 

Case Study: The Smith Estate Plan 
 

The Smiths did not update their wills in 2003 and Mrs. Smith does not predecease Mr. 
Smith. The existing wills provide that the shares of Smithco would be bequeathed to his 
wife Mrs. Smith. The residue of the estate is to be divided equally among the surviving 
children of the Smiths. 

Since 2003 two of the children of Mr. and Mrs. Smith John and Rachael have had a 
falling out with their parents because they are not active in the business and have not 
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been receiving distributions of dividends through The Smith (2013) Family Trust. Those 
distributions were going to Peter who was involved in the business.  

In 2016 Mr. Smith passes away. Mrs. Smith, still active in the business, is the sole 
executrix of Mr. Smith’s will. The children who have been estranged from their parents 
start an application for interpretation of the will on the basis that at his death Mr. Smith 
did not own the shares of Smithco. He owned the shares of Holdco. Therefore the 
shares of Smithco, through Holdco fall into the residue of the Estate to be divided 
among the children and do not pass to Mrs. Smith. 

This dispute will be decided on the basis of whether the rule of ademption applies. As 
quarterback of the implementation of the plan and probably still responsible for tax 
compliance this dispute has immediate ramifications for the accountants. If it goes 
through the full course of litigation it could take years to resolve. In the meantime how 
do you file the terminal period return? Do you assume that there is a spousal rollover or 
not? There are no easy answers to this questions? In the longer term, there may be E & 
O claims against the advisors who, it will be alleged, let updating the will fall through the 
cracks. 
 

iii. Undue Influence 
 

In general, there are several grounds on which a Will can be challenged.  These are: 

1. non-compliance with the statutory requirements for due execution of a 
testamentary document; 

2. lack of testamentary capacity by the testator;  
3. the presence of undue influence;  
4. lack of knowledge and approval of the contents of the Will, and associated 

suspicious circumstances; 
5. fraud or forgery. 

 
We will focus on undue influence.19 

The doctrine of undue influence is an equitable principle, employed by the courts to set 
aside transactions that have been procured by undue influence, or coercion.  The law 
has been developed to allow the courts to assist parties where the testator has been 
victimized by another person.  

                                                
19 See Kimberly Whaley’s Undue Influence Checklist at Appendix “A” of this course book for more information and for 
practical tips on identifying undue influence and suspicious circumstances. You can also view and download a 
number of additional resources from our website: www.whaleyestatelitigation.com, click on “Our Blog,” scroll down to 
“Firm Documents” on the right-hand toolbar and click on “Checklists.” 
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Undue influence, in the context of testamentary dispositions, is the exercise of one 
person’s will over that of the will of the testator.  Undue influence itself has been 
explained as the ability of one person to dominate the will of another, whether through 
manipulation, coercion, and outright or subtle abuse of power.  

In the absence of evidence of actual and specific influence exerted to coerce a person 
to make a gift, the timing and circumstances of the gift may nevertheless be sufficient to 
prove undue influence.  

Where one person has the ability to dominate the will of another, whether through 
manipulation, coercion, or outright but subtle abuse of power, undue influence may be 
found.20  

In making such determinations, courts will look at whether “the potential for domination 
inheres in the nature of the relationship between the parties to the transfer.”21 

Where the capacity of a client is at issue, chances are greater that undue influence, or 
other issues relating to capacity, may be inter-related. For instance, there is often 
interplay between capacity, undue influence and suspicious circumstances.22 

In Leger v Poirier,23 the SCC explained there was no doubt that testamentary incapacity 
could sometimes be accompanied by an ability to answer questions of ordinary matters 
with a “disposing mind and memory” without the requisite ability to grasp some degree 
of appreciation as a whole for the planning document in question. Where mental 
capacity is in question and there is potential for a client to be influenced, a lawyer must 
ensure that steps are taken to alleviate the risk of undue influence. 

Where the validity of a planning document is contested, it is not unusual to find that 
incapacity, undue influence and suspicious circumstances are alleged. As such, a 
review of suspicious circumstances and the interplay between the burden of proof and 
undue influence is important. 

Suspicious circumstances typically refer to any circumstances surrounding the 
execution and the preparation of a planning document, and may loosely involve: 

 Circumstances surrounding the preparation of the Will or other planning 
instrument; 

                                                
20 Dmyterko Estate v Kulikovsky (1992), CarswellOnt 543. 
21 Fountain Estate v Dorland, 2012 CarswellBC 1180, 2012 BCSC 615 at para 64 citing in part Goodman Estate v 
Geffen, [1991] 2 SCR 353 (SCC). 
22 See for example the case of Gironda v Gironda, 2013 CarswellOnt 8612 at para 56. In this case, the applicants 
challenged an 92 year old woman’s will and powers of attorney, as well as transfers of property made by her, on 
grounds of incapacity and undue influence. 
23 Leger v Poirier, [1944] SCR 152. 
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 Circumstances tending to call into question the capacity of the 
testator/grantor, and; 

 Circumstances tending to show that the free will of the testator/grantor was 
overborne by acts of coercion or fraud.24 

 

Examples of suspicious circumstances include: 

 Physical/mental disability of the testator; 
 Secrecy in the preparation of the Will; 
 Seemingly “unnatural” dispositions; 
 Preparation or execution of a Will where a beneficiary is involved; 
 Lack of control of personal affairs by the testator; 
 Drastic changes in the personal affairs of the testator; 
 Isolation of the testator from family and friends; 
 Drastic change in the testamentary plan; and  
 Physical, psychological or financial dependency by the testator on 

beneficiaries.25 
 

Where suspicious circumstances are raised, the burden of proof typically lies with the 
individual propounding the Will/document.  Specifically, where suspicious circumstances 
are raised respecting testamentary capacity, a heavy burden falls on the drafting lawyer 
to respond to inquiries in order to demonstrate that the mind of the grantor was truly 
“free and unfettered.”26  

Where suspicious circumstances are present, the civil standard of proof applies. Once 
evidence demonstrating that the requisite formalities have been complied with and that 
the testator approved the contents of the Will, the person seeking to propound must 
then meet the legal burden of establishing testamentary capacity.  

The burden on those alleging the presence of suspicious circumstances can be satisfied 
by adducing evidence which, if accepted, would negative knowledge and approval or 
testamentary capacity.  

The burden of proof of those alleging undue influence or fraud remains with them, the 
challenger, throughout.27   

                                                
24 Vout v Hay, [1995] 2 SCR 876 (SCC). 
25 Mary MacGregor, “2010 Special Lectures- Solicitor’s Duty of Care” (“Mary MacGregor”) at 11. 
26 Mary MacGregor citing Eady v Waring (1974), 43 DLR (3d) 667 (ONCA). 
27 Kimberly Whaley, “Estate Litigation and Related Issues”, October 18, 2007, Thunder Bay CLE Conference at 33, 
http://whaleyestatelitigation.com/blog/published-papers-and-books/ 
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See Kimberly Whaley’s Undue Influence Checklist at Appendix “A” of this course book 
for more information and for practical tips on identifying undue influence and suspicious 
circumstances.  

Case Study: Juzumas v. Baron 
 

Fact Pattern for Discussion 

Your clients are newly engaged. The gentleman, Mr. J, is 89 years old, His fiancé 
is 65. They want your help in drafting a Will in contemplation of marriage. The 
wedding is tomorrow.  

The fiancé gives you the bulk of the instructions, and given that Mr. J’s English is 
limited, you are content to meet with them together. You have no concerns about 
his capacity. You note that Mr. J is content and cooperative throughout the 
meeting. 

When you ask how the happy couple met, Mr. J tells you she is his housekeeper. 
Mr. J tells you he is thrilled to have met someone so late in life, as his worst fear 
is being alone in a nursing home. 

Are there any indicators of undue influence? 

 

The Case 

The above facts are based on the decision of Juzumas v. Baron. 28 The case has a 
relatively happy ending for Mr. Juzumas, who was capable and, with the help of a 
neighbour, was able to seek civil remedy against his unscrupulous. Notably, although 
Mr. Juzumas initially sought a declaration that his marriage was a nullity and void ab 
initio, he did not pursue this claim. Instead he sought a divorce/dissolution of the 
marriage, which was granted. 

The defendant “befriended” Mr. Juzumas in 2006. She visited him at his home, 
suggested that she provide assistance with housekeeping, and eventually increased her 
visits to 2-3 times a week. She did this despite the Mr. Juzumas’s initial reluctance. The 
defendant was aware that he lived in fear of being forced to move away from his home 
into a facility. She offered to provide him with services to ensure that he would not need 
to move to a nursing home. He provided her with a monthly salary in exchange.  

The defendant ultimately convinced the plaintiff to marry her under the guise that she 
would thereby be eligible for a widow’s pension following his death, and for no other 

                                                
28 Juzumas v. Baron, 2012 ONSC 7220 
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reason related to his money or property. She promised to live in the home after they 
were married and to take better care of him. Most importantly, she undertook not to 
send him to a nursing home as he so feared.29 Ms. Baron testified that Mr. Juzumas had 
suggested that they marry on the basis of their mutual feelings of affection, romance, 
and sexual interest, but Justice Lang found otherwise. Ms. Baron, who had been 
married approximately 6-8 times (she could not remember the exact number), had 
previous “caretaking” experience: prior and concurrent to meeting Mr. Juzumas, she 
had been caring for an older man who lived in her building. She had expected to inherit 
something from that man in addition to the pay she received for her services and was 
left feeling sour as she had not. Justice Lang considered this evidence as an indicator 
that Ms. Baron was sophisticated in her knowledge of testamentary dispositions, and 
that she knew that an expectation of being named as a beneficiary to someone’s Will on 
the basis that she provided that person with care is unenforceable. 

The day before their wedding, the soon-to-be newlyweds visited a lawyer who executed 
a Will in contemplation of their marriage. A Will executed in contemplation of marriage is 
not subject to the provision in the SLRA that revokes a Will upon marriage. In spite of 
the obvious age gap and impending marriage, the lawyer did not discuss the value of 
the Mr. Juzumas’s house ($600,000) or the possibility of a marriage contract. 
Interestingly, the lawyer did not meet Mr. Juzumas without Ms. Baron being present. 
After the wedding ceremony, which took place at the defendant's apartment, Ms. Baron 
dropped Mr. Juzumas off at a subway stop so that he could take public transit home.  

Despite the Ms. Baron’s promise that she would provide better care if they married, 
testimonies from Mr. Juzumas’s tenant and neighbour, which were both found to be 
credible, attested that the relationship degenerated progressively. The tenant described 
the defendant, who had introduced herself as the plaintiff’s niece, as “’abusive’, 
‘controlling’ and ‘domineering’”.30 

After the wedding, Ms. Baron and her son devised a plan, in consultation with the same 
lawyer who drafted the Will, to transfer Mr. Juzumas’s house into Ms. Baron’s son’s 
name. They drafted an “agreement” that acknowledged that Mr. Juzumas did not want 
to be admitted to a nursing home. Justice Lang found that even if the “agreement” had 
been shown to Mr. Juzumas, his English skills would not have sufficed to enable him to 
understand the terms of the agreement, and that the agreement did not make it clear 
that it entailed a transfer of real estate.31 The lawyer’s notes indicated that Mr. Juzumas 
was “cooperative” during the meeting. Justice Lang interpreted the lawyer’s use of this 
word as indicating that Mr. Juzumas was “acceding to someone else’s direction,” and 

                                                
29 Juzumas at ¶ 28. 
30 Juzumas, supra note 101 at ¶ 54. 
31 Juzumas, supra not 101 at ¶ 68-69. 
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not a wilful and active participant to the transaction.32 In addition, Justice Lang found 
that Mr. Juzumas had been under the influence of emotional exhaustion or over-
medication at the time the meeting took place. The court found that this over-medication 
may have been the result of Ms. Baron drugging Mr. Juzumas’s food.33 

Sometime after the meeting, Mr. Juzumas’s neighbour explained the lawyer’s reporting 
letter to him, and its effect in respect of his property. With his neighbour's assistance, 
Mr. Juzumas attempted to reverse the transfer by visiting the lawyer at his office on 
three separate occasions. Interestingly, when he would visit, a few minutes after his 
arrival, his “wife” would appear. The lawyer explained that the transfer could not be 
reversed because it was “in the computer."34 

Lang J. found that a presumption of undue influence existed between the parties in this 
case as the relationship in question involved an older person and his caretaker. The 
relationship was clearly not one of equals. In such a case, the court noted that the 
defendant must rebut that evidence by showing that the transaction in question was an 
exercise of independent free-will, which can be demonstrated by evidence of 
independent legal advice or some other opportunity given to the vulnerable party which 
allows him or her to provide “a fully-informed and considered consent to the proposed 
transaction.” 
 
As for the doctrine of unconscionability, Lang J., stated that the doctrine “gives a court 
the jurisdiction to set aside an agreement resulting from an inequality of bargaining 
power.” The onus is on the defendant to establish the fairness of the transaction. These 
presumptions were not rebutted by the defendant in this case.  
 
Substantial costs were awarded in favour of Mr. Juzumas.  
 

Case Study: The Smith Estate Plan 
 

Assume that Mr. Smith wrote a new will in 2013 after the death of Mrs. Smith in 2011. It 
was done hastily as he was diagnosed with cancer and had only a short time to live. He 
was taking chemotherapy treatment and was on morphine. The changes to the will were 
substantial. His son Peter and the accountant were the only people involved in 
communicating with Mr. Smith. The accountant and the lawyer were the witnesses to 
the new will. The new will gave all the shares of Holdco to Peter after the death of his 
mother instead of being divided equally among the children as they would have been 
                                                
32 Ibid. at ¶ 91. 
33 Ibid. at ¶ 63 and 92. 
34 Ibid at ¶ 97. 
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under the 2033 will. After Mr. Smith’s death John and Rachael challenge the will on the 
basis that Mr. Smith did not have capacity and the accountant and Peter exercised 
undue influence. In a separate action they have sued the lawyer and accountant for 
negligence and a conflict of interest. 
 
This scenario is a warning to accountants to stay above the fray. Preparing planning 
memos are one thing. Being intimately involved in will changes and the language used 
where there is a high risk for litigation based on undue influence is not a good idea, 
particularly when capacity may be an issue. 
 

iv. Dependant Support 
 

Part V of the Ontario SLRA provides for the support of dependants in situations where a 
deceased person, prior to death, was providing support or was under a legal obligation 
to do so immediately before death, but failed to make adequate provision for the proper 
support of his/her dependant on death.35 In those circumstances, the court is 
empowered to make an order for such provision as it considers adequate be made out 
of the estate of the deceased.36 

The factors to be considered by the court on an application under section 58 are set out 
in section 62.37 When examining all of the circumstances of an application for 
                                                
35 SLRA, s. 57. 
36 Ibid., s. 58(1). 
37 62.(1) In determining the amount and duration, if any, of support, the court shall consider all the circumstances of 
the application, including, 

(a) the dependant's current assets and means; 
(b) the assets and means that the dependant is likely to have in the future; 
(c) the dependant's capacity to contribute to his or her own support; 
(d) the dependant's age and physical and mental health; 
(e) the dependant's needs, in determining which the court shall have regard to the dependant's accustomed 

standard of living; 
(f)  the measures available for the dependant to become able to provide for his or her own support and the 

length of time and cost involved to enable the dependant to take those measures; 
(g) the proximity and duration of the dependant's relationship with the deceased; 
(h) the contributions made by the dependant to the deceased's welfare, including indirect and non-financial 

contributions; 
(i)  the contributions made by the dependant to the acquisition, maintenance and improvement of the 

deceased's property or business; 
(j)  a contribution by the dependant to the realization of the deceased's career potential; 
(k) whether the dependant has a legal obligation to provide support for another person; 
(l)  the circumstances of the deceased at the time of death; 
(m) any agreement between the deceased and the dependant; 
(n) any previous distribution or division of property made by the deceased in favour of the dependant by gift or 

agreement or under court order; 
(o) the claims that any other person may have as a dependant; 
(p) if the dependant is a child, 

(i)   the child's aptitude for and reasonable prospects of obtaining an education, and 
(ii)  the child's need for a stable environment; 
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dependants’ relief, the court must consider, a) what legal obligations would have been 
imposed on the deceased had the question of provision arisen during his lifetime; and, 
b) what moral obligations arise between the deceased and his or her dependants as a 
result of society’s expectations of what a judicious person would do in the 
circumstances.38 Either or both of these types of obligations fit into the factors in 
subsection 62(1).39  

The Supreme Court of Canada in Tataryn v. Tataryn Estate reviewed the considerations 
to be applied to the term “proper and adequate support”. 40  The Court concluded that 
the broad language of the B.C. Wills Variation Act was intended to allow Courts to make 
orders which are just in the specific circumstances of a case and in light of 
contemporary standards. B.C.’s Act differs significantly from the SLRA but, 
nevertheless, the Ontario Court of Appeal declared in Cummings v. Cummings that the 
principles of Tataryn41 with respect to the moral obligations owed by testators to their 
spouses and children apply equally in Ontario.  

After a divorce or the death of a first spouse, new relationships may not be as 
formalized and publicly acknowledged. Therefore, as we discuss in one of the case 
studies below, the question sometimes arises about whether the relationship was one 
between spouse, roommates, or friends. 

Furthermore, adult children of a deceased can succeed in an application for dependent 
support in the following circumstances: 

 (1) where the deceased was providing support to the  adult child   
 immediately before death; or 

 (2) where the deceased had a legal obligation to support the adult   
 child. 42 

An estate planning interview should take all steps necessary to identify potential 
claimants of dependant relief so that the client can be cautioned against planning 
measures that leave their estate vulnerable to such claims. 

  

                                                                                                                                                       
(q) if the dependant is a child of the age of sixteen years or more, whether the child has withdrawn from parental 

control; 
(r)  if the dependant is a spouse or same-sex partner,…and 
(s)  any other legal right of the dependant to support, other than out of public money. 

38 Cummings v. Cummings, 2004 CanLII 9339 at 50 (ON CA) [Cummings]. 
39 Cummings at 51. 
40 Tataryn v. Tataryn Estate 1994 CanLII 51 (SCC), (1994), 116 D.L.R. (4th) 193. 
41 Ibid. 
42 Section 57, SLRA.  See also D.C. Rosenbaum, Dependant Support Claims by Adult Children Under 
Succession Law Reform Act, 6th Estates & Trusts Summit (Law Society of Upper Canada: pp. 3-9) 
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Case Study: Lukic v. Zaban 
 

Fact Pattern for Discussion 

Your client is a successful businessman and widower living in Toronto. He had 
four children with his late wife, who died in 2008. In 2009 he was injured in an 
accident and is now disabled. He comes to you for estate planning.  

In the course of discussing his debts and assets, he mentions that he has been 
financing a friend’s business for a few years. He met this friend about 3 years 
ago. Her business used to be in another city but last year she moved the 
business to Toronto. The friend owns her own condominium in Toronto, but she 
moved in with your client about 10 months ago. He recently bought her a car.  

Your client tells you that he does not intend to make any provisions to his friend 
in his Will because they are financially independent and his kids need the money 
more than she does. 

Assume you accept your client’s instructions, draft his Will and have it executed, 
and he dies the following week.  

Does the friend qualify as a dependant?  

 

The Case 

The above fact scenario is loosely based on Lukic v. Zaban. 43 The main question in the 
case was whether the applicant, who we referred to above as “the friend,” satisfied the 
definition of “spouse”, which was a threshold question for any order of support. The 
definition of "spouse" in the SLRA includes persons who have cohabited continuously in 
a conjugal relationship for a period of not less than three years. To determine whether 
the applicant was a spouse, the court applied the factors in Molodowich v. Pentinnen:  

In simplest terms the characteristics of a conjugal relationship include ‘shared 
shelter, sexual and personal behaviour, services, social activities, economic 
support and children, as well as the societal perception of the couple.’ These 
elements may be present in varying degrees and not all need be present for the 
relationship to be found to be conjugal. 

Although the relationship lasted for over three years, the court was not convinced that 
the parties had cohabited in a conjugal relationship for that time. Several facts 
contributed to this finding. The deceased’s capacity and ability to care for himself was in 
steady decline, making him dependent on caregivers. His neighbours, friends, children 
                                                
43 Lukic v. Zaban, 2012 CarswellOnt 14165, 2012 ONSC 6078 (Master). 
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and personal care workers were not aware of any intimate relationship. There was no 
evidence of a sexual or romantic relationship. The court found that there were some 
indicators of a close relationship, including the provision of financial support and a short 
term sharing of shelter, but that the evidence as a whole was equivocal, uncorroborated 
and highly contested. There was therefore no prima facie claim for interim dependants’ 
support.  

Interestingly, the applicant was successful in obtaining an order for the interim 
preservation of a vehicle that the deceased had given her to drive but that his estate 
trustees had repossessed from the applicant. The court held that there was a strong 
prima facie claim that it had been a gift. 

This case may highlight the desirability of taking steps in the course of estate planning 
to clarify the status of a relationship, either with the potential claimant or with the world 
at large. By fostering a secretive and dependent relationship, the deceased assured his 
estate trustees and beneficiaries difficulty in administering the estate. 

 

Case Study: Re Trenton 
 

Fact Pattern for Discussion 

Your widowed client has two adult children; a son and a daughter. The son 
struggles with chronic alcoholism and a sociopathic personality disorder. About 
12 years ago, your client was assaulted by the son, who was charged and 
convicted. The son is now out of jail, and although his probation includes a 
stipulation that he must not contact your client, he forced his way into your 
client’s home a few years back and refused to leave. Your client has resigned 
himself to living with his son, who refuses to pay rent. 

Your client has come to you for assistance in drafting a new Will. He intends to 
disinherit his son, for obvious reasons. His daughter will be the estate trustee and 
will inherit the entirety of the modest estate. 

If you accept your client’s instructions, will your client’s estate be vulnerable to a 
claim brought by the son for dependant’s support? 

 

The Case 

The facts above are based loosely on Re Trenton, a case in which the adult son was 
found to be a dependant even though the deceased did not intend to support his son 
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during his lifetime or provide any benefit on his death.44  The court held that the son’s 
forced occupation of the apartment constituted support. The net value of the estate was 
$360,000.00. Finding the son to be a dependent, the judge applied the criteria of 
Section 62 of the SLRA45 and ordered support to the 57 year old adult son in the 
amount of $500.00 per month indexed to CPI for the balance of his lifetime.     

 

v. Proprietary Estoppel 
 

Proprietary estoppel protects a person who detrimentally relied on a property owner’s 
promises, actions, or inaction that caused the person to believe that he or she was the 
true owner of the property and where it would be unjust to permit the owner to later turn 
around and assert title. 

In Schwark v. Cutting in 2010, the Ontario Court of Appeal confirmed the well-settled 
test for proprietary estoppel:46  

(i) An equity arises where:  

(a) the owner of land (O) induces, encourages or allows the claimant (C) 
to believe that he has or will enjoy some right or benefit over O's property; 

(b) in reliance upon this belief, C acts to his detriment to the knowledge of 
O; and 

(c) O then seeks to take unconscionable advantage of C by denying him 
the right or benefit which he expected to receive. 

[…] 

(iv) The relief which the court may give may be either negative, in the form of an 
order restraining O from asserting his legal rights, or positive, by ordering O to 
either grant or convey to C some estate, right or interest in or over his land, to 
pay C appropriate compensation, or to act in some other way.47 

Since Schwark v. Cutting, proprietary estoppel has been argued successfully in Ontario 
in the context of at least three family disputes. In Spadafora v. Gabriele,48 an older 

                                                
44 (1987) 26 E.T.R. 209 (Ont. Surr.Ct.) 
45 Section 62, SLRA. 
46 Schwark v. Cutting, 2010 ONCA 61 at para. 34 citing Eberts v. Carleton Condominium No. 396 et al., [2000] O.J. 
No. 3773 (Ont. C.A.) at para. 23. 
47 Ibid. at para. 23. 
48 2011 CarswellOnt 14702 (Ont. S.C.J.). 
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woman moved in with her adult daughter and son-in-law and conveyed her own home 
to them in 2004. They had promised her that she could live there until she died. As it 
turned out, the daughter and son-in-law died before the mother.  

On the day before the daughter’s death in 2009, the daughter transferred the house to 
her three children as tenants-in-common. A dispute between these children resulted in 
one of them bringing an application for partition and sale of the house. The Court noted 
that, pursuant to the Partition Act, partition would only be available if the person 
applying for it was entitled to immediate possession of the property. The issue was 
whether the grandmother’s continued residence in the house gave her the right to 
possession and therefore prevented the Partition Act applicant’s right to immediate 
possession.49  

The Court found that the grandmother had been induced or encouraged to believe that 
she would enjoy the right, or at least the benefit, of residing in the house until her 
death.50 This belief, the Court noted, was initiated by the daughter and son-in-law and 
continued by their children. The children had been given a house, “that bore the burden 
of their parents’ promise to their grandmother.”51 It was a promise they were fully aware 
of and, in fact, they too had honoured, having permitted their grandmother to reside 
there for several years after their mother’s death. The grandmother had relied on this 
agreement to her detriment by conveying away her own home. In the Court’s view, to 
permit the sale and effectively evict the grandmother against her will would be 
unconscionable.52 As such, the Court refused to grant the order for partition and sale. 

Case Study: Cowderoy v. Sorkos Estate   
 

Fact Pattern for Discussion 

Your client had no children of his own, but he considers the grandchildren of his 
first wife, who died in 2001, to be his grandchildren, and they think of him as their 
grandfather. He promised them that if they worked to maintain his farm and 
cottage, whenever and however he asked, that he would leave these properties 
to them in his Will. The grandchildren carried out their end of the bargain: they 
were available whenever asked and carried out extensive work on the farm and 
cottage over the course of many years. They had also helped your client with his 
business ventures, often through unpaid work.  

A few years ago, your client remarried a woman he had known in his youth in 
Greece. His will had previously left the bulk of his estate to the grandchildren. He 

                                                
49 Ibid. at para. 16. 
50 Ibid. at para. 20. 
51 Ibid. at para. 23. 
52 Ibid. 
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now comes to you for estate planning advice. Specifically, he wants to reduce the 
bequests to the grandchildren to token legacies. 

If you accept your client’s instructions, will his grandchildren have a claim for 
proprietary estoppel? 

 

The Case 

In Cowderoy v. Sorkos Estate, the deceased made representations and the 
grandchildren relied on them in ordering their lives to their detriment. 53 Having received 
the benefit of his promises, the court found that the withdrawal of the benefit was 
unconscionable. Quantum meruit would not adequately compensate the grandchildren. 
They were entitled to the farm and cottage properties on the basis of proprietary 
estoppel. 

The lessons from this case are simple to state and difficult to apply. Simply put, people 
will be held to their promises to make testamentary gifts (at least with respect to land, 
although compare gifts mortis causa), if the promises induce detrimental reliance and 
the promised gifts are unconscionably withdrawn.  

From a planning perspective, individuals who have made these kinds of promises may 
think that they still have the discretion about whether to make good on them. When 
making a Will, they may not think to disclose the circumstances to their lawyer. Perhaps 
the simple question: “have you already told anyone that they can expect to get 
something from you when you die?” might elicit an answer that the estate planner could 
probe.  

 

vi. Joint Interests 
 
 

Beneficiaries may find themselves defending challenges to property passing to them 
from the Deceased by right of survivorship. We see these challenges arising most often 
in cases involving remarriage and re-partnership scenarios, or where the deceased 
parent held joint accounts with one of their children. In the first scenario, expectant heirs 
often have an incentive to try to prevent the deceased’s portion of a jointly held asset 
from passing by right of survivorship to the surviving spouse. In the latter scenario, 
where the deceased’s children would otherwise share equally in the estate, a right of 
survivorship designation on a joint account held by one of the deceased’s children 
                                                
53 2012 CarswellOnt 6857 (Ont. S.C.J.). 
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practically invites estate litigation.  

Joint Tenancies 

In the recent case of Hansen v. Hansen Estate, the Ontario Court of Appeal clarified the 
law with respect to the severance of joint tenancies.54 In particular, the court clarified the 
third of the “three rules” of when a joint tenancy will be severed. The first rule provides 
that a joint tenancy can be severed by a unilateral act affecting title, such as selling or 
encumbering the interest. The second rule provides that the parties may explicitly agree 
to sever the joint title. Both of these rules can be used effectively for planning purposes. 

The third rule provides that a joint tenancy will be severed by something less than an 
explicit act of severance. Specifically, joint title will be severed by, “any course of 
dealing sufficient to intimate that the interests of all were mutually treated as constituting 
a tenancy in common.”55 The Court held that this rule operates in equity.56 It is meant to 
prevent the title passing by way of survivorship when to do so would cause an injustice. 
This rule does not require a specific act or any explicit agreement. What the party 
asserting severance must prove is that the co-owners have all acted as though their 
respective shares in the property were no longer an indivisible, unified whole.57 

Joint Bank Accounts 

Joint bank accounts are often used by older adults to permit their adult child or children 
to assist them with bill payments and other financial matters. Joint accounts with rights 
of survivorship are also used as estate planning tools by individuals who wish to avoid 
paying probated taxes and / or the fees of professionals who draft Wills. 

In our practice, however, we often find that where there is estate litigation, there is a 
joint bank account. 

At common law there is a presumption of advancement that applies to gratuitous inter 
vivos transfers from parents to their minor children (children under 18 years of age); 
these transfers, in other words, are assumed to be gifts. This presumption does not 
apply to situations of gratuitous transfers by a parent to an adult child. Rather, the law 
presumes that the adult child is holding the property in trust for the parent (a “resulting 
trust”).  This presumption can be rebutted with evidence that speaks to the grantor’s 

                                                
54 Hansen Estate v. Hansen, 2012 CarswellOnt 2051, 2012 ONCA 112, [2012] W.D.F.L. 1985, [2012] O.J. No. 780, 
109 O.R. (3d) 241, 16 R.P.R. (5th) 1, 212 A.C.W.S. (3d) 854, 288 O.A.C. 116, 347 D.L.R. (4th) 491, 75 E.T.R. (3d) 
19, 9 R.F.L. (7th) 251. 
55 Ibid. at para. 34. 
56 Ibid. at para. 35. 
57 Ibid. at para. 39. 
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intentions when he or she granted status of joint bank account holder to his or her adult 
child. 

It is relatively easy to attach “rights of survivorship” to a joint account; often it’s only a 
matter of checking the appropriate box on a banking agreement. Checking that box 
does not necessarily rebut the presumption of resulting trust, but it can be used as 
evidence that the deceased parent had intended the funds in that account to pass to the 
adult child / joint account holder outside of the estate. Regardless, section 72 of the 
Succession Law Reform Act provides that funds held jointly by the deceased and 
another can be clawed-back into the estate for the purpose of satisfying claims against 
the estate.  

A joint bank account may seem like a benign financial planning tool. However, many 
older adults sell their homes to provide for their health care, and many never owned 
property in the first place. An individual who has only one or two accounts takes an 
enormous risk if he or she gives an adult child – or anyone else – immediate access to 
all of their property.  

 

Case Study: Tiedemann v. Tiedemann 
 

Fact Pattern for Discussion 

Your client is a widower with two adult children. He wants the residue of his 
estate to be split equally between his son and daughter. As you look through his 
banking information you see that he holds a joint account with his sister. When 
you ask him about this, he explains that the bank teller told him a joint account 
would be the easiest way for your client’s sister to help him pay his bills. Your 
client then tells you with some pride that he figured out that he can avoid probate 
taxes on the money in the bank account by granting his sister “rights of 
survivorship.” He says that his sister will of course honour his wishes and 
distribute the bank balance to his children after his death.  

Is your client’s estate plan vulnerable to litigation? 

 

The Case 

The above facts are loosely based on the case of Tiedemann v. Tiedemann, wherein 
the Supreme Court of Canada was asked to consider an application for leave to appeal 
a decision on the issue of resulting trusts.  
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Werner Tiedemann held a joint account with his sister, Erika Tiedenmann. Werner 
passed away in August 2006. His will named his son Kenneth Tiedemann the executor 
and sole beneficiary. It was Kenneth’s position that the funds in his father’s joint bank 
account were part of the estate. Erika, on the other hand, took the view that the joint 
account passed to her entirely. Kenneth brought an action to determine whether the 
funds belonged to the deceased’s estate or the deceased’s sister. 

The deceased’s sister argued that the funds in the bank account were hers by right of 
survivorship, and that the deceased had deliberately chosen her and not his son to 
assist him with his finances. She relied on the arrangements for survivorship as outlined 
by the bank. The evidence showed that the deceased had made his account joint 
following discussion with bank employees about how to ensure that his bills were being 
paid. The evidence also showed that there was no consideration and that Erika 
Tiedemann had not deposited any money into the account. The deceased died three 
months after making the account joint, and Erika Tiedemann only assisted with two 
cheques in that time period. 

Justice Belch of the Superior Court of Justice considered the evidence in light of the two 
2007 Supreme Court decisions of Pecore v. Pecore and Madsen Estate v. Saylor. 
Those cases provided examples of the evidence that may be considered by the court in 
determining the intentions of the transferor: 

i. Evidence Subsequent to the Transfer – previous case law ahd limited the 
court’s consideration to evidence that was contemporaneous with the 
transfer, but the court in Pecore decided that evidence subsequent to the 
transfer need not be automatically excluded. Instead, the trial judge must 
assess the reliability of this evidence and determine what weight it should 
be given, guarding against evidence that is self-serving or that tends to 
reflect a change in intention. (para 59) 

ii. Bank Documents – these may be detailed enough to provide strong 
evidence of intention. 

iii. Control and Use of the Funds in the Account – this will not be 
determinative, but may be helpful 

iv. Granting Power of Attorney - the trier of fact has the discretion to consider 
the granting of power of attorney when deciding the transferor’s 
intention.  This will be especially true when other evidence suggests that 
the transferor appreciated the distinction between granting that power and 
gifting the right of survivorship (para 68). Again, this alone will not be 
determinative. 
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v. Tax Treatment of Joint Accounts – the trial judge will weigh this evidence 
as he or she sees fit – again, it’s a factor to be considered but is not 
determinative.58 

Justice Belch found there was no indication that the deceased had intended to gift the 
monies to his sister, and as a result, the presumption of resulting trust was not rebutted. 
The monies were ordered part of the estate. 

Erika Tiedemann filed a motion for an extension of time to appeal to the Court of 
Appeal. The motion was dismissed on the basis that there was “nothing in the 
documents that offered any prospect of success on the appeal.” A panel of the Court of 
Appeal dismissed Erika Tiedemann’s motion to set aside that decision, finding that the 
reasons of Justice Belch were “full and complete and correctly applied the law to the 
facts as he found them.” A further application for leave to appeal to the Supreme Court 
was dismissed without reasons. 

In this case, the presumption of resulting trust on the bank account stood and Erika 
Tiedemann was not entitled to the funds in the account held jointly with her brother. This 
case highlights the importance of evidence of the deceased’s intention to gift monies to 
a joint account-holder. In cases where the deceased was the only contributor to a joint 
bank account, and no consideration was given by the other account-holder, if there is no 
evidence that the deceased planned to gift the monies to the other account-holder, the 
monies are not “joint” and they fall to the estate. 

 

vii. Inter Vivos Transfers and Fraudulent Conveyances59 
 

An estate plan intent on depleting one’s assets and therefore one’s estate prior to death 
so as to avoid providing for a dependant spouse, child, creditor or other may amount to 
a fraudulent preference or conveyance.  Remedies in that event may include the use of 
the Fraudulent Conveyances Act60 (the “FCA”), and the Succession Law Reform Act 61 

                                                
58 Pecore v. Pecore, [2007] 1 S.C.R. 795, 2007 SCC. 
59 This material was presented by on June 4, 2013 to the B’NAI BRITH CANADA CLE for Lawyers & 
Accountants by Kimberly Whaley and Deb Stephens in their paper, “FRAUD AND ESTATE LITIGATION: 
WHEN DOES ESTATE PLANNING CROSS THE LINE AND BECOME A FRAUDULENT 
PREFERENCE.” To view and download the whole paper, visit 
http://whaleyestatelitigation.com/resources/WEL_Estate_Planning_Fraudulent_Conveyance_June_4_201
3.pdf  
60 Fraudulent Conveyances Act, R.S.O. 1990, c.F.29 
61 Succession Law Reform Act, R.S.O. 1990, c. S.26 [SLRA]. 
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(the “SLRA”) to claw back into the Estate those assets that the testator/debtor may have 
gifted/transferred away.  Fairly recent court decisions suggest that certain transfers of 
real or personal property may be set aside as void under Section 2 of the FCA which 
provides as follows: 

2.  Every conveyance of real property or personal property and every bond, suit, 
judgment and execution heretofore or hereafter made with intent to defeat, 
hinder, delay or defraud creditors or others of their just and lawful actions, suits, 
debts, accounts, damages, penalties or forfeitures are void as against such 
persons and their assigns. 

Improvident transfers of property may attract the remedies set out in the FCA, in 
particular Section 2, in circumstances where estate planning ousts the statutory rights of 
certain beneficiaries and/or dependants, protected under the provisions of the Family 
Law Act62(the “FLA”) and the SLRA. The relevant sections of this legislation are 
discussed in more detail below. 

i.  The Family Law Act 

The FLA frames marriage as a form of partnership, which permits spouses “to provide in 
law for the orderly and equitable settlement of the affairs of the spouses upon the 
breakdown of the partnership”.63  This ‘breakdown’ can occur as a result of separation, 
divorce, or death on the day one of the spouses dies, leaving the other spouse 
surviving.64   

In circumstances where a spouse depletes his or her net family property, section 5(3) of 
the FLA provides a spouse with the ability to seek an equalization payment in the 
absence of marital breakdown. 

A surviving spouse can choose to elect under the FLA.  Section 6(1) permits the 
surviving spouse on death to make application for an equalization of net family property:  

6.(1). When a spouse dies leaving a will, the surviving spouse shall elect to take 
under the will or to receive the entitlement under section 5. 

Essentially, the FLA election provides a surviving “spouse,”65 with the right to bring an 
application against the estate of the deceased spouse so as to elect in favour of an 
equalization of the couples’ respective net family properties (“NFP”) and to forego 
entitlement (if any) under the deceased’s Will and/or pursuant to the provisions of the 
SLRA respecting intestate succession. While a surviving spouse can pursue 

                                                
62 Family Law Act R.S.O. 1990 c.F.3. 
63 FLA supra note 4 preamble. 
64 S.4(1) FLA – “valuation date”. 
65 as defined in Part 1 of the FLA. 
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equalization after the death of his or her spouse, the relief prescribed under section 5(3) 
of the FLA by contrast can only be pursued during the lifetime of the spouse. 

ii.  The Succession Law Reform Act 

As discussed above, the SLRA provides for the support of “dependants,” in situations 
where a deceased, prior to death, was providing support to legislatively prescribed 
family members, or was under a legal obligation to do so immediately before death, but 
failed to make adequate provision for the proper support of a dependant spouse, child 
and/or other dependant(s) on death.  

Unlike section 5(3) of the FLA, the SLRA does not specifically provide dependants’ with 
a legal remedy in circumstances where the testator has recklessly depleted assets and 
hence the estate during his lifetime.  However, section 72 of the SLRA provides that the 
value of certain transactions effected by the deceased before death shall be clawed 
back in and deemed to form part of the estate for the purpose of satisfying any orders 
made by the Court directing payments to a dependant.66  

iii.  The Fraudulent Conveyance Act  

If a Court determines that a transfer was effected with the “intent to defeat, hinder, delay 
or defraud creditors or others….”67 it will be declared void as against such creditors. The 
conveyance can however be saved if the transferee provides consideration for the 
transfer, and if it can be shown that the transferee was acting in good faith and had no 
notice of the transferor’s intent to defeat the rightful claims of creditors.68 

The words “creditors and others” have been judicially considered by the Courts.  The 
Court has held the words to be interpreted as including not only actual ‘judgment 
creditors’, but also persons who have actions pending against the transferor in which it 
is clear that they are certain to recover damages.69 

Notably, the FLA and SLRA provide spouses and dependants alike with certain claims 
and remedies on marriage breakdown and on death. Certain questions can be 
considered:  Where an individual transfers one’s property to others in an effort to defeat 
such claims, can those who are affected turn to the FCA to right the wrong suffered; Are 
they to be considered “creditors and others” within the meaning of the FCA; At what 
point does an individual’s right to deal with or dispose of one’s property as one chooses 
cross the line from a valid estate plan and trigger the provisions of the FCA? 

                                                
66 S.63(2) and S.72, SLRA. 
67 FCA, supra note 4, section 2. 
68 FCA, supra note 4, sections 3 and 4. 
69 Hopkinson v. Westerman (1919), 45 O.L.R. 208 (C.A.) at 211. 
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The application of the FCA when used to recapture inter vivos dispositions for the 
benefit of a spouse and/or dependants claiming under the FLA and the SLRA, 
respectively, has been regarded as somewhat speculative.70 However, more recently 
our Courts have indicated a willingness to apply the FCA, to set aside certain 
transactions where the evidence is clear that the intent of the transferor/testator was to 
prevent legitimate claimants from having access to such assets (transferred).   

It certainly could be argued that the FCA should not apply in appropriate circumstances 
to inter vivos transfers.  These types of transfers can arguably be implemented as part 
of an effective estate plan.  If an individual learns that he or she has only a short time 
left to live, it makes sense to transfer assets to intended beneficiaries to allow them to 
take control over the assets at an earlier date, rather than to perhaps wait for a grant of 
probate, and, potentially, to reduce or eliminate estate administration taxes.  However 
where it can be shown that the deceased was aware that the effect of the transfers 
might be to deny or frustrate the claims of “creditors or others” who would expect to 
benefit from the deceased’s estate, the application of the FCA should be considered as 
a viable remedy.   

Much of course will depend on the deceased’s rationale for effecting the transfer(s). 

 

Case Study: Stone v. Stone 
 

Fact Pattern for Discussion 

Your client is terminally ill; he’s just been told he has only weeks left, and that he 
should get his affairs in order. He comes to you for estate planning assistance.  

He and his second wife have been married for 24 years. They both have children 
from their previous marriages. He tells you that his second wife will bring an 
equalization claim against his estate. In the result, your client tells you that he is 
taking active steps to dispose of his assets before he dies.  

You make a few suggestions regarding testamentary plans that would provide his 
wife; he refuses each suggestion saying “she has enough”. 

Your client tells you that after he leaves your office he is going to transfer 
business assets of approximately $1.3 million to his children from his first 
marriage. 

                                                
70 Berend Hovius & T.G. Youdan, The Law of Family Property (Toronto: Carswell, 1991) 
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If you accept your client’s instructions, will the Estate be vulnerable to a 
fraudulent conveyance claim? 

 

The Case 

The above facts are loosely based on the case of Stone v. Stone.71  

On an application brought by the second wife under section 2 of the FCA for an order to 
set aside the inter vivos transactions, the trial judge found that the deceased had 
effected the transfers in order to defeat his wife’s claim for equalization under section 5 
of the FLA. The Ontario Court of Appeal upheld the lower Court decision, specifically 
approving the trial judge’s determination to apply section 2 of the FCA to the inter vivos 
dispositions such that they were declared void as against the surviving spouse.72 In the 
result, the entire value of the inter vivos transaction was clawed back into the 
deceased`s estate for the purpose of calculating his net family property at the time of his 
death, which then provided for an equalization payment to the wife.  

A key component to the application of Section 2 of the FCA in Stone, was the finding by 
the trial judge that the surviving spouse was determined to be a “creditor or otherwise of 
the deceased” at the time that the testator effected the inter vivos transfers.  This was 
somewhat novel given that the wife’s entitlement to claim an equalization under s.5 of 
the FLA did not seemingly arise until the deceased’s death. The court found that it was 
clear that the purpose of the impugned dispositions was to defeat/defraud the spouse in 
respect of her right/claim to an equalization payment on death.   

The Judge based his finding on two lines of reasoning.73 Firstly, the Court found that the 
right to equalization under the FLA arises at the date of marriage on the basis of an 
open or running account that can become a settled account on the happening of the 
earlier of separation or death.  Consequently, Mrs. Stone became a potential creditor 
upon marriage.  

Secondly, the Court determined that the depletion of the deceased’s net family property 
through the inter vivos transfers to his children served as a “triggering event” under the 
provisions of the FLA which gave rise to the wife’s entitlement to seek a financial 
remedy under section 5(3) of the FLA.   

The Court of Appeal rejected the first line of reasoning.  It held that the wife was not a 
“running” creditor throughout the marriage.  Instead, it approved the trial judge’s second 

                                                
71 Stone v. Stone, 1999 CanLII 15094 (ON SC). 
72 Stone v. Stone, 2001 CanLII 24110 (ON CA). 
73 The findings of fact with respect to intentions was not challenged on appeal. 
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line of reasoning and found that a debtor/creditor relationship existed at the time of the 
transfers between Mr. and Mrs. Stone because of the wording of section 5(3) of the 
FLA. The Court of Appeal decision concluded on the evidence that Mr. Stone had kept 
the divestment or depletion of his property secret.  The Court concluded that 
“…because she [the wife] had the right to apply for equalization at the time of the 
transfers [due to the wording of section 5(3)], yet was deprived of such ability to 
exercise that right by the actions of Mr. Stone… she [the wife] was a “creditor or other” 
within the meaning of the Fraudulent Conveyances Act.”74 

This raises the question – what “rights” did the wife enjoy at the time of the inter vivos 
transfers?  The spouses had not separated or divorced at the time of the transfers, as 
such the surviving spouse would not have been able to apply under section 5(1) of the 
FLA for equalization based on marital breakdown.  Instead, the Court held that at the 
time of the inter vivos transfers, Mrs. Stone could have, had she known, applied for an 
equalization payment based on section 5(3) of the FLA.  The court emphasized that the 
term “creditors” was not simply confined to ‘judgment creditors’.  The non-disclosure 
deprived the wife of her right to have her claim crystalize. 

The “intent” of the deceased in making the transfers was a key factor in the court’s 
consideration and ultimate determination.  The trial judge found that section 2 of the 
FCA applied to the transfers in question because Mr. Stone effected the transfers 
“…with intent to defeat, hinder, delay or defraud…” his spouse.  No appeal was made of 
this finding of fact.  Counsel for the estate had argued at trial that Mr. Stone did not 
intend to defraud Mrs. Stone.  It was submitted by the propounder of the estate that the 
transfers were simply part of the deceased’s estate plan which considerations included 
saving estate administration taxes. 

This submission was rejected by the trial judge.  The evidence was that Mr. Stone had 
advised his children not to disclose the fact of the transfers of the assets to them. 
Further, the evidence established that when Mr. Stone instructed his lawyer with respect 
to the inter vivos dispositions he did so because he believed his death was imminent.  
The transfers were in fact completed within the last month of his life.  Mr. Stone was 
aware that his wife might challenge his Will or make a claim against his estate and he 
wanted to deplete his assets and therefore his resultant estate in order to frustrate any 
claims she might make.  Mr. Stone did not want the bulk of his assets to pass to his wife 
as a result of an equalization claim, with the imminent risk that on her death (she was 
also elderly and not expected to live long) his wealth would ultimately go to the children 
of her own first marriage, who were the sole beneficiaries of her estate.  

 

                                                
74 Stone v. Stone ON CA, supra note 14, at ¶ 32. 
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Case Study: The Smith Estate Plan 
 

It is now 2018. Assume that Mr. Smith died in 2015 and that Mrs. Smith survived him. 
There are concerns about Mrs. Smith’s health. After the death of Mr. Smith she and 
John inherited the rental properties. She and John had renovated and rented these 
homes. Essentially they were partners and shared the income. As part of her estate 
plan Mrs. Smith decided to transfer the rental properties to John while she was alive for 
no consideration. There was no deed of gift executed. Mrs. Smith and John’s wife did 
not get along well.  To everyone’s surprise, in 2018, shortly after the transfer of the 
properties, John died of a sudden heart attack. This set up a battle between Mrs. Smith 
and John’s wife as well as Peter and Rachael who would likely inherit the properties if 
they belonged to Mrs. Smith and she then died. John’s wife takes the position that the 
properties were gifted to John by his mother. His mother and his siblings take the 
position that John held them on a resulting trust for his mother. There was also a one 
page letter from John to his mother indicating that he would indemnify her for any tax 
liability, interest and penalties and that this agreement is binding on heirs, executors, 
successors, administrators and assigns. Mrs. Smith did not declare the capital gain 
arising under section 69 on the transfer of the properties to John on her 2013 tax return 
if the properties were indeed a gift to John. Her accountant was aware of her plan to 
transfer the properties but did not provide her with a risk assessment on the tax 
consequences of this transfer. He was aware that the properties had been transferred in 
2013 when he prepared Mrs. Smith’s tax return. His retainer letter is vague as to the 
scope of services he is providing to Mrs. Smith. 

This case will be determined on the basis of the principles outlined in Kim’s 
presentation. But in the meantime there are several estate planning issues that arise. If 
the intent of the transaction had been better documented with a deed of gift and other 
supporting documentation and communicated to all parties including John’s wife, the 
dispute may not have arisen. What should Mrs. Smith do about the potential tax 
liability? What if she does nothing now that she has been made aware of the problem? 
What are the implications for the accountant who filed her returns knowing that the 
properties had been transferred? 

In the worst case, if the result is that there was a gift to John, then there is a deemed 
disposition at fair market value and Mrs. Smith will be liable for capital gains tax. If this 
dispute goes on for years then there will be significant interest. There could also be 
penalties if CRA audits Mrs. Smith.  Should Mrs. Smith consider a voluntary disclosure 
in the event that she is not successful with her resulting trust argument. The accountant 
may also be sued for negligence.  



55 
 

This situation could have been minimized if Mrs. Smith’s intention had been more 
clearly documented, and supported by a risk assessment in writing on both the tax and 
no-tax issues before she transferred the property. The accountant should also have 
clarified whether or not providing such advice was within the scope of his retainer. The 
compliance issue is also a problem. If the accountant knows the properties have been 
transferred and Mrs. Smith’s intentions are unclear should he have taken on the 
engagement to prepare her tax return?  

   

Drafting Wills: Tips & Considerations 
 

• It is necessary to identify all people who may make a claim under the applicable 
dependant’s support legislation and to advise the client on the adequacy of the 
provision in a proposed will and disposition of other assets based on the most up 
to date trends in the cases. This includes determining if the client had any former 
common law spouses, especially relationships that ended without the 
involvement of lawyers. 

• It is necessary to find out whether the client has induced anyone to detrimentally 
rely on his or her promise to give an interest in property.  

• An estate planning lawyer should determine what legislation might be operative 
upon death and whether the deceased and their partners are spouse for 
purposes of the different definitions of “spouse” in family law, succession law, 
pension, tax, banking and other legislation. At common law, a person is not 
limited to having only one spouse at a time. 

• It is important for separated spouses to obtain a divorce, especially where the 
spouse has a pension governed by the Pension Benefits Act, or plan around this 
issue. 

• The existence and status of children is not always obvious. A child estranged for 
many years may not be mentioned. There might be doubt about whether a child 
or their issue are biologically related or adopted, which could cause unexpected 
results or litigation over the issue. Special care should be taken to identify all 
intended beneficiaries by name rather than class as far as possible and to probe 
into the existence and lineage of children and other issue. 

• It is crucial to get copies of all domestic agreements, including cohabitation 
agreements, marriage contracts (pre-nuptial and post-nuptials agreements) and 
separation agreements. It is equally crucial to get copies of any support orders, 
support variation orders, and support termination orders, including orders to 
secure support with life insurance or other vehicles. 

• It is necessary to identify all insurance policies, RRSPs and other similar vehicles 
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with beneficiary designations. It is not always sufficient to revoke and make new 
beneficiary designation in a will because the revocation may be ineffective where 
a designation was made irrevocable.  

• In jurisdictions where a surviving spouse can make a claim for a division of 
matrimonial property from the deceased spouse’s estate, the estate planner 
might need to roughly calculate the potential outcome of a property division 
between the spouses, including an assessment of the various exclusions, 
marriage date deductions, and identification of difficult valuation issues (e.g. 
interests in private businesses), to determine if the estate plan will be sidetracked 
by a spouse’s election.  

• Family lawyers have a major role to play in estate planning. Their separating 
clients may have outdated wills, property held in joint tenancy that should be 
severed, and non-traditional assets (RRSPs, insurance policies, pensions) that 
need special care to ensure fall into the right hands on death. Their pre-nuptial 
clients may, among other arrangements of their affairs on death, consider 
whether to make any provision for severing joint title or confirming the right of 
survivorship in property held in joint tenancy on death. 

• It is important to consider, if the client is in a common law relationship, whether 
the client and his or her spouse are engaged in a joint family venture with the 
potential for an unjust enrichment claim against the estate or other equitable 
claims. 

• Ensure independent instructions directly received from client  
• Avoid suspicious circumstances arising on instructions and execution 
• Be mindful of issues concerning capacity and dependancy/vulnerability 
• Be mindful of susceptibility to undue influence  

 

B) POWERS OF ATTORNEY  
 

The Power of Attorney document (the “POA”) has long been viewed as one way in 
which a person can legally protect their health and their financial interests by planning in 
advance for when they become ill, infirm or incapable of making decisions.75 The POA 
is also seen as a means to minimize family conflict during one’s lifetime and prevent 
unnecessary, expensive and avoidable litigation.  In certain circumstances, however, 
POA documents may cause rather than prevent conflict.   
                                                
75 This section of the course book is adapted from a paper authored and presented by Kimberly A. 
Whaley at the CCLA Solicitors Conference in May of 2013, “Financial Abuse, Risks and Abuse of Power 
of Attorney Documents.” See Kimberly Whaley’s Checklist for Attorneys at Appendices B and C of this 
course book. To view and download additional resources, visit www.whaleyestatelitigation.com, click on 
“Our Blog,” scroll down to “Firm Documents” on the right-hand toolbar and click on “Checklists.” 
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In our practice, we have seen attorneys use the powers bestowed upon them pursuant 
to POA documents as a means to provide the physical, emotional and financial care 
that their vulnerable loved ones need. We have also seen it used as a means of 
protection against predators, of which there is a very real risk.  Unfortunately, we have 
also seen these documents used abusively, causing the grantor harm through fraud, 
neglect, and depletion of wealth. This is necessarily accompanies with negligence in the 
provision of necessary care requirements.  

 

i. CPOAP Validity Requirements 
 

A Continuing Power of Attorney for Property (or “CPOAP”) is commonly used to ensure 
that the financial affairs of a person are looked after in circumstances where that person 
is unable to look after them on their own, temporarily, as agent, and permanently when 
incapable. 

Pursuant to the SDA, a POA for Property is a CPOAP if: 

(a) the document states that it is a continuing power for attorney; or 
(b) the document expresses the intention that the authority given may be exercised 

during the grantor’s subsequent incapacity to manage property. 
 

A person is considered incapable of managing their property if they are unable to 
understand information that is relevant to making a decision in the management of their 
own property or unable to appreciate the reasonably foreseeable consequences of a 
decision or lack of a decision. A CPOAP document can be limited to specific dates or 
contingencies and/or it can continue during the incapacity of the grantor, hence the 
name “Continuing Power of Attorney for Property.”  

To have a valid CPOAP, the Attorney needs to be appointed before the grantor 
becomes incapable of giving it.  The legal test of capacity to give or revoke a CPOAP is 
different from that of capacity to manage property to the extent that the SDA specifically 
states that a person can be capable of giving or revoking a CPOAP even if he or she is 
incapable of managing property.   

Much to the surprise of many grantors, the CPOAP is effective immediately upon 
signing unless there is a provision or “triggering” mechanism in the document which 
directs that it will come into effect in accordance with a specified date or event, such as 
incapacity of the grantor.  If the POA document specifies that the power does not 
become effective until incapacity, there should be a determining mechanism, failing 
which the SDA offers guidance. 
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The powers granted to an Attorney acting on behalf of an incapable person are 
extensive.  An Attorney operating under a CPOAP has the power to do anything on 
behalf of the grantor that the grantor could do if capable, except make a Will.   These 
powers are subject to the SDA and any court-imposed conditions.  

Guidelines for the execution, resignation, revocation, and termination of a CPOAP can 
be found in the SDA.  

 
ii. Who to Appoint as Attorney for Property 
 

While a POA document can be used for the good of a vulnerable adult or an incapable 
person, there can be a dark side to what is in fact a very powerful and far-reaching 
document. More often than not it becomes apparent that the grantor never fully 
understood and/or put much thought into the extent of the powers being bestowed, 
whether the chosen attorney truly had the ability to do the job and fulfill his/her duties, or 
whether the attorney chosen could truly be trusted to act in an honest and trustworthy 
manner. Consequently, there exists a significant risk that a vulnerable or incapable 
person may fall victim to abuse as a result of having a POA. Although a somewhat 
bleak assumption, given the many cases of abuse that come in and out of our offices, in 
our estimation there are very likely a high number of attorney-inflicted abuse cases that 
simply go unmonitored or unnoticed by our legal system.  And, it is in this way that a 
POA can be used to the detriment of the very individual who granted the power. 

One of the primary ways of diminishing the chances of abuse of a POA document is to 
choose the right attorney. The SDA requires that an attorney be over the age of 18 in 
order to exercise decisional authority.76 Before naming an attorney in a POA document, 
it is important to consult the person in question and ensure that he or she is willing to 
act. Some individuals will choose to appoint a trust company as an attorney. Such 
companies perform the services of an attorney for a fee. They are sometimes preferred 
to individuals as they are able to dispense their services impartially and are held to a 
standard of professional accountability.  

It is important to note that granting a new POA cancels any previous power of attorney 
document and as such, before granting a new POA, a grantor should ensure that there 
is no pre-existing POA document they wish to keep in existence.  

It is possible, but not necessary, to appoint more than one attorney to act jointly and/or 
severally. This means that a grantor could appoint two or more attorneys to make 
decisions together, or enable each attorney to act separately on their behalf.  Unless it 

                                                
76 Substitute Decisions Act, 1992, SO 1992, c-30 [SDA], s. 5. 
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is specified in the POA document that attorneys are allowed to act separately, statutory 
law assumes that jointly appointed attorneys must make decisions together.77  

It is also possible to assign different responsibilities to separate attorneys.78 You can 
also assign one attorney to act on your behalf and a substitute attorney to act for you 
should death or another event prevent the attorney first named to act.79 It is important, 
when deciding whether to appoint more than one attorney, to consider any potential for 
conflict between the attorneys. Any conflict down the road can lead to delay in decision-
making or even lengthy and expensive litigation that is counter to a grantor’s personal 
and financial well-being. 

A person who is a grantor’s health care provider may not be appointed to be his or her 
attorney for personal care unless the person is the grantor’s spouse, partner or relative. 
Similarly, a person who provides residential, social, training or support services for 
compensation may not be appointed his or her attorney for personal care unless that 
person is the grantor’s spouse, partner or relative.80 

Although the Public Guardian and Trustee (“PGT”) may act as an attorney of last result 
in certain cases, it is important to note that the PGT cannot be named in a POA 
document unless her approval is obtained beforehand.81 

For more information on the Duties and Liabilities of Attorneys for Property, see 
Kimberly Whaley’s Attorney for Property Checklist at Appendix “C” of this course book. 

 

Case Study: McMaster v. McMaster 
 

Fact Pattern for Discussion 

Your client is eighty years old and in good health. You have no concerns about 
her capacity. She has just been diagnosed with early-stage Alzheimer’s and is 
taking proactive steps to ensure her affairs are properly managed. To that end, 
she seeks your assistance with estate planning, including the drafting of a 
continuing power of attorney for property.  

                                                
77 Ibid., s. 7(4), 46(4). 
78 See e.g. ibid. at s. 7(6), 46(7). 
79 Ministry of the Attorney General, “Powers of Attorney”, online: Ministry of the Attorney General < 
http://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/poa.pdf>; see SDA, supra note 2 at s. 7(2) 
and 46(2). 
80 SDA, supra note 2, s 46(3). 
81 Ministry of the Attorney General, “Powers of Attorney”, online: Ministry of the Attorney General < 
http://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/poa.pdf>. 
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Your client’s assets are valued at about $5 million, in addition to her home and 
her cottage. She intends to appoint her two sons, jointly, as her attorneys for 
property. You ask her if she has informed them of her intentions in this regard. 
She says that her sons get upset when she raises the subject of her illness, so 
she has not initiated this discussion with them. 

Are there any issues that may arise if your client’s sons are not informed of their 
status as joint attorneys for property? 

 

The Case 

The above facts are based on the case of McMaster v. McMaster.82 In 1994 one of Mary 
McMaster’s sons, Malcolm, started managing her financial affairs. Her other son, 
Graeme, did not know he was named as a joint attorney for property with Malcolm, and 
neither Mary nor Malcolm informed him of his joint role. 

In 2002 Mary and her sons incorporated a family business with a net worth of $2 million.  

Between 2002 and 2009, Mary’s symptoms of forgetfulness progressed to late stage 
Alzheimers. 

In 2004, Malcolm transferred significant funds from the family corporation to a 
corporation controlled by himself. He invested those funds in another enterprise, which 
floundered, and then he used more of Mary’s money to sue the floundering enterprise. 
In 2006 Malcolm used Mary’s funds to purchase, through his own company, a building 
for $300,000 which he renovated and sold for $500,000 in 2012.  

In 2012 Malcolm took steps to obtain a mortgage on Mary’s house. Graeme objected to 
Malcolm’s plans in this regard, and in the course of his communication with his Malcolm 
he found out for the first time he was a co-attorney for property for Mary. That same 
year, 2012, Mary’s accountant informed both brothers that Mary’s personal and 
corporate taxes had not been filed since 2008 and the family corporation had an 
outstanding line of credit in the amount of $65,000. 

The court did not make a finding as to whether Mary was capable of managing her 
property since 2000, although there was evidence to suggest that capacity was an 
issue. Instead, the court found that:  

Mary is the embodiment of an individual who needs protection of the court, 
otherwise she is a pawn in the investment schemes of her son.  The concept of 

                                                
82  McMaster v. McMaster, 2013 ONSC 1115. 
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parens patriae can be relied upon by the court to critically assess … the 
stewardship of Malcolm.83 

… 

The fiscal stewardship of Malcolm has been a disaster for his mother.  He has 
literally blown through at least $2,000,000.  If there was ever a case for removal 
of an attorney this is it.  It will prevent the further haemorrhaging of his mother’s 
assets.84  

Malcolm was removed as attorney for property, and at the time of writing, the litigation is 
ongoing. 

Tip for Drafting POAs 
 
For the purposes of estate planning certain language could be added to the power of 
attorney which may assist with certainty of intention to minimize conflict. For example, 
Clause 2 A under Powers of Attorney in Appendix F provides authority for the attorney 
to undertake estate freezes. Clause C may assist the attorney in making certain kinds of 
beneficiary designations with respect to TFSAs RRIFs and RRSPs. However, it should 
be noted that attorneys are prohibited from making beneficiary designations by the 
Substitute Decisions Act, 1992 and the Succession Law reform Act. The efficacy of 
Clause C may therefore depend on the policies of the particular bank that the attorney is 
dealing with. 

iii. Powers of Attorney for Personal Care 
 

A Power of Attorney for Personal Care (POAPC) enables the (capable) grantor to 
appoint a person or persons to make personal care decisions on their behalf in the 
event that they are found to be incapable of being able to do so on their own. A 
person/grantor is considered incapable of their personal care if unable to understand 
information relevant to health care, nutrition, shelter, clothing, hygiene, or safety, or 
if unable to appreciate the reasonably foreseeable consequences of a decision or lack 
of a decision respecting same. As with the different legal criterion for testing capacity for 
managing property and giving or revoking a CPOAP, the SDA also provides a the 
criterion required for the capacity to make personal care decisions and give or revoke a 
POAPC.  Again, the SDA specifically provides that a person may be capable of giving or 
revoking a POAPC even if he or she is mentally incapable of making personal-care 
decisions. 

                                                
83  McMaster at ¶ 56. 
84  McMaster at ¶ 63. 
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There are limitations on who a grantor may appoint as their attorney pursuant to a 
POAPC. The SDA prohibits a person who provides health care, or residential, social, 
training or support services to the grantor for compensation from acting as an Attorney 
for Personal Care, unless the Attorney is the spouse, partner or relative of the grantor, 
in which case they are permitted to act. 

When making decisions on an incapable person’s behalf, the Attorney for Personal 
Care is required to make those decisions in accordance with the SDA. Further guidance 
respecting consent to treatment decisions is also found in the HCCA.  In addition, an 
Attorney must use reasonable efforts to act in accordance with the wishes or 
instructions of the incapable person (ascertained while capable) or otherwise act in the 
incapable person’s best interests guided by the HCCA, SDA and common law.  To act 
in the incapable person’s best interests, the attorney as substitute decision maker must 
consider the values and beliefs of the grantor in question, their current incapable 
wishes, if ascertainable, whether the decision will improve the grantor’s standard and 
quality of life or otherwise either prevent it from deteriorating or reduce the extent or rate 
at which the quality of the grantor’s life is likely to deteriorate, and whether the benefit of 
a particular decision outweighs the risk of harm to the grantor from alternate decisions.  

A POAPC is generally considered a flexible vehicle for assisting the grantor with 
personal care decisions when and if it becomes necessary to do so. Indeed, it is 
increasingly viewed as a planning tool for the end of a person’s life.   

The downside of the POAPC is that all too often the document does not contain detailed 
enough instructions or, alternatively, the instructions provided are far too detailed, as to 
cause confusion.  Attorneys for personal care should be informed that written wishes 
and oral wishes have equal weight, and that later capable wishes take precedence over 
earlier wishes. It is at this juncture that discussion with family members can be 
beneficial, noting of course that the attorney must ensure that the incapable person’s 
independence is fostered. The attorney must also assist in choosing the least restrictive 
or intrusive courses of treatment or action. It is important to understand that an Attorney 
for Personal Care is not a care provider but rather, a decision maker.   

Another problem often faced by attorneys concerns the appointment of too many 
attorneys.  Often the attorneys cannot easily work together. Often the governing 
document is drafted such that it makes the appointment joint and several and one, or 
more of the appointed attorneys acts severally without keeping the other(s) informed, 
yet curiously the other(s) are liable for the joint and several acts of the one attorney.  

Guidance regarding the execution, revocation, resignation, and termination POAPCs 
can be found in the SDA. For more information on the Duties of Attorneys for Personal 
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Care, see Kimberly Whaley’s Attorney for Personal Care Checklist at Appendix “C” of 
this course book.85 

 

6) THE CHILDREN’S LAWYER 
 

The Office of the Children’s Lawyer delivers programs in the administration of justice on 
behalf of children under the age of 18 with respect to personal and property rights. In 
estate cases, the Children’s lawyer may represent both minor beneficiaries and unborn 
beneficiaries in estate and trust cases. This is particularly important to keep in mind 
when issue are beneficiaries in both wills and trusts, as the Children’s Lawyer may be 
involved even if the children are unborn.  

Cases that may involve the Children’s Lawyer are cases where the following may be at 
issue: 

• challenges to the validity of a will; 
• will interpretation applications; 
• applications for removal of executors and trustees; 
• claims for support under the Succession Law Reform Act; 
• applications to vary a trust; 
• division of property claims under the Family Law Act; and sale or mortgaging of 

minor’s property. 

“Under the Estates Act, the Children’s Lawyer must be provided with estate and trust 
accounts that are presented to the court for approval where a minor or unborn person 
has a vested or future interest in the estate.”  

However, the Children’s Lawyer does not have authority to administer estates and may 
not act as guardian of property for a minor. 

When the Children’s Lawyer intervenes to protect the rights of the minor beneficiaries 
this presents an additional line of legal reasoning for an additional party, which may 
strengthen the arguments of one side versus another. This is the practical consequence 
of the Office of the Children’s Lawyer being involved in estate litigation. 

 

                                                
85 For a complete list of Ms. Whaley’s checklists for Attorneys, visit www.whaleyestatelitigation.com, scroll down to 
“Firm Documents” on the menu bar at the right side of the screen, and click on “Checklists.”  
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Case Study: The Smith Estate Plan 
 

Assume that instead of Mr. Smith’s original pre-2003 will providing that the residue is to 
be divided among the named children of Mr. and Mrs. Smith all of whom have reached 
the age of majority by 2016 it provides instead that the residue is to be divided among 
the children and their issue. Only one child has a child of their own. The remaining 
children are not yet married. 

Assume that Mr. Smith dies in 2013 and Mrs. Smith is still alive. 

The children are challenging the interpretation of the will based on the issue of 
ademption as discussed in an earlier case study.. 

The Ontario Children’s lawyer then joins the application for interpretation of the will on 
behalf of the born and unborn “issue” of Mr. and Mrs. Smith. 

This is a example where the use of the term “issue” is not neutral when there is a 
dispute. So advisors have to give serious consideration as to whether the group of 
beneficiaries should be closed when there is a high risk of a dispute in the event of the 
death of the owner manager.  

7) POST-MORTEM PLANNING 
 

Case Study: The Smith Estate Plan 
 

Having resolved the ademption issue on Mr. Smith’s estate through mediation with the 
pre 2003 will, the shares of Holdco were placed in the spousal trust for Mrs. Smith. In 
2014 Mrs. Smith died. Her terminal period return was filed with a significant capital gain 
arising on the deemed disposition of the shares of Holdco. In order to minimize the risk 
of double tax the accountants for the Estate recommended post-mortem planning.  

Assume that the executors of the Estate are Peter and Rachael. 

The shares of Holdco held by the Estate were transferred to a new Holdco2 for Special 
Shares with a nominal value and 3 demand promissory notes of equal value which in 
total equalled the fair market value of the shares of Holdco that had been transferred. 

The accountants recommended that a new shareholders agreement should be 
executed among the Estate, Holdco and the Smith 2003 Family Trust to govern the 
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future transfer of shares of Opco, Holdco and Holdco2 and the redemption of the 
promissory notes. 

However, this was not done at the same time as the reorganization. The beneficiaries of 
the Estate want to wind up the Estate. Peter and Rachael as beneficiaries want to hold 
onto the notes until there is an orderly disposition of the assets of Opco at which time 
the cash will be available to redeem the notes. John is very unhappy. He believes that 
since the death of his father he has been “kept in the dark” about the management of 
Opco by his brother and the handling of the Estate’s affairs. He is the only child who is 
not a trustee of the Estate. He wants his note distributed to him immediately so that he 
can demand that it be redeemed. The accountant has also recommended that the notes 
be held for some time to minimize the risk of a challenge by CRA to the post-mortem 
pipeline strategy. John has filed a statement of claim against the Estate claiming all 
sorts of mismanagement of the Estate and Opco and asking for an oppression remedy 
that either his note be distributed to him and redeemed or Opco and Holdco be wound 
up.  

The problem here is that only part of the plan was implemented. If a shareholders 
agreement was put in place at the same time as the post-mortem strategy it could have 
provided for an orderly distribution and wind up of the estate and minimized some of the 
risk of litigation.  

 

This paper is intended for the purposes of providing information only and is to be used only for 
the purposes of guidance.  This paper is not intended to be relied upon as the giving of legal 
advice and does not purport to be exhaustive. Please visit our website at 
http://www.whaleyestatelitigation.com  

The authors do not give up publication or copyright associated with these materials. 

Kimberly A. Whaley                             December 
2013 
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UNDUE INFLUENCE CHECKLIST: ESTATES AND RELATED MATTERS 
Undue Influence: Summary 

The doctrine of undue influence is an equitable principle used by courts to set aside certain 
transactions, planning, and testamentary documents where through exertion of the influence of 
the mind of the donor, the mind falls short of being wholly independent.  

Lawyers, when taking instructions, must be satisfied that clients are able to freely apply their 
minds to making decisions involving their estate planning and related transactions. Many 
historical cases address undue influence in the context of testamentary planning, though more 
modern case law demonstrates that the applicability of the doctrine extends to other planning 
instruments such as powers of attorney. 

The Courts’ Historical View of Undue Influence 

The historical characterization of undue influence was perhaps best expressed in the seminal 
decision of, Hall v Hall (1968):1 

“To make a good Will a man must be a free agent. But all influences are not unlawful. 
Persuasion, appeals to the affections or ties of kindred, to a sentiment of gratitude for 
past services, or pity for future destitution, or the like,— these are all legitimate, and 
may be fairly pressed on a testator. On the other hand, pressure of whatever character, 
whether acting on the fears or the hopes, if so exerted as to overpower the volition 
without convincing the judgment, is a species of restraint under which no valid Will can 
be made.” 

In describing the influence required for a finding of undue influence to be made, the Court in 
Craig v Lamoureux,2 stated: 

“Undue influence in order to render a Will void, must be an influence which can justly be 
described by a person looking at the matter judiciously to cause the execution of a 
paper pretending to express a testator’s mind, but which really does not express his 
mind, but something else which he did not mean.”3 

These cases and the treatment of the doctrine continue to be cited in more recent cases of 
undue influence. Common law has continued to apply the historical definition of undue 
influence, focusing on a mind “overborne” and “lacking in independence”.  We see in Hall v 
Hall, influence of a more subtle characterization which when read together with more recent 
cases, arguably the application and scope of the doctrine is broadened.  

 

 
                                                             
1 (1968) LR 1 P&D. 
2 Craig v Lamoureux, [1919] 3 WWR 1101. 
3 Craig v Lamoureux, [1919] 3 WWR 1101 at para 12. 
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Developing/Modern Application of Undue Influence 

In the absence of evidence of actual and specific influence exerted to coerce a person to make 
a gift, the timing and circumstances of the gift may nevertheless be sufficient to prove undue 
influence.  

Where one person has the ability to dominate the will of another, whether through 
manipulation, coercion, or outright but subtle abuse of power, undue influence may be found.4  

In making such determinations, courts will look at whether “the potential for domination inheres 
in the nature of the relationship between the parties to the transfer.”5 

Relationships Where There is an Imbalance of Power 

In making a determination as to the presence of undue influence, courts will look at the 
relationship that exists between the parties to determine whether there is an imbalance of 
power within the relationship. Courts will take into account evidence of one party dominating 
another which may create circumstances falling short of actual coercion, yet, constitute a 
sufficient subtle influence for one party to engage in a transaction not based on his/her own 
will. Such evidence may satisfy a court that a planning instrument is not valid. 6 

In cases where multiple planning instruments have been drafted and executed, courts will look 
for a pattern of change involving a particular individual as an indicator that undue influence is 
at play. For example, where a court sees that a grantor alters his/her her planning documents  
to benefit the child he/she is residing with, this may be indicative of influence on the part of one 
child. A court may then look to the circumstances of the planning document to determine 
evidence of influence.7 

In cases where a client has limited mastery of the language used by the lawyer, courts have 
sometimes considered such limitation to be an indicator of undue influence.8 For instance, 
where the only translation of the planning document was provided to the grantor by the 
grantee, and a relationship of dependence exists, undue influence may be found.9 

 

Other factors indicative of undue influence 

                                                             
4 Dmyterko Estate v Kulikovsky (1992), CarswellOnt 543. 
5 Fountain Estate v Dorland, 2012 CarswellBC 1180, 2012 BCSC 615 at para 64 citing in part Goodman Estate v Geffen, 
[1991] 2 SCR 353 (SCC). 
6 Dmyterko Estate v Kulikovsky (1992), CarswellOnt 543: the Court in this case looked at the relationship between a father and 
his daughter at the time where he transferred his home and a sum of money to her, which relationship was one of heavy 
reliance by the father on his daughter. 
7 See for example Kohut Estate v Kohut, where 7 wills were made by an elderly now deceased lady, which varied her 
testamentary disposition in accordance with which daughter she was residing with and who brought her to the lawyer’s office. 
8 See for example Kohut Estate v Kohut, Nguyen Crawford v Crawford, Grewal v Bral, 2012 MBQB 214, 2012 CarswellMan 
416 (Man. C.Q.B.). 
9 Nguyen Crawford v Nguyen, 2009 CarswellOn 1877; Grewal v Bral, 2012 MBQB 214, 2012 CarswellMan 416 (Man. C.Q.B.); 
Grewal v Bral, 2012 MBQB 214, 2012 CarswellMan 416 (Man. C.Q.B.).  
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Other decisions where courts have found undue influence include scenarios where the funds 
of a grantor of a power of attorney are used as though they belong to the grantee, or where an 
individual hired to take care of a susceptible adult in a limited fashion extends his/her 
involvement to render the person powerless and dependant for personal profit/gain.10 

Courts have found, in the context of granting powers of attorney, that the presence of undue 
influence coupled by a lack of independent legal advice can be sufficient to invalidate a power 
of attorney document even if it were found that the grantor was mentally capable of granting 
the power. Additionally, as an ancillary consideration, proof that an individual has historically 
acted contrary to the best interests of a grantor would disentitle the individual from being 
appointed as that person’s guardian of property. 11 

Not All Relationships of Dependency Lead to Findings of Undue Influence 

As individuals grow older, or develop health issues, it is not unusual for them to rely on others 
to care for their personal well-being and finances.  

Where undue influence is alleged, a court will look at the circumstances of the relationship as a 
relevant factor in determining whether a finding of undue influence is warranted: dependency is 
not always indicative of undue influence. For example, where an individual relied on a family 
member for help over a period of time, and that family member performed the duties without 
taking advantage of the relationship of trust, such litigation may well be seen as indicative of  
that family member’s intentions, and to the genuine willingness of the grantor to effectuate an 
otherwise questionable transaction in favourable manner.12 

One of the factors a court may consider in determining whether influence was unduly exerted 
is whether the grantee seemed to respect the wishes of the grantor, rather than seeking to 
obtain control over the individual. 

It has been held that simply suggesting to a family member that he/she execute a planning 
document, even where the person making the suggestion gains a benefit as a result, will not 
necessarily lead to a finding of undue influence, especially where there are circumstances 
showing that the person did so in the interests of the grantor and with proper limits in place.13  

 

 

Indicators of Undue Influence 

                                                             
10 Juzumas v Baron, 2012 ONSC 7220. 
11 Covello v Sturino, 2007 CarswellOnt 3726. 
12 See for example Hoffman v Heinrichs, 2012 MBQB 133, 2012 CarswellMan 242 in particular para 65: a brother who was 
close to his sister could have accessed her funds throughout her lifetime but did not. He was “scrupulous” in helping her 
manage her finances and encouraged her to buy things for herself. 
13 Hoffman v Heinrichs at para 64-66: for example, the brother of the will maker in this case asked a trust company to draft the 
will and act as executor, which the Court interpreted to mean that the brother wanted to ensure there would be no suggestion 
of impropriety. 
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The Court in the 2013 decision of Gironda v Gironda14 provided a (non-exhaustive) list of 
indicators of undue influence: 

  The testator is dependent on the beneficiary in fulfilling his or her emotional or physical 
needs; 

  The testator is socially isolated; 
  The testator has experienced recent family conflict; 
  The testator has experienced recent bereavement; 
  The testator has made a new Will that is inconsistent with his or her prior Wills; and 
  The testator has made testamentary changes similar to changes made to other 

documents such as power of attorney documents.15 
 

Burden of Proof for Undue Influence 

While the burden of proving due execution, knowledge and approval and testamentary 
capacity, rests with the propounder/enforcer, the burden of proof rests with the challenger of 
the planning document to prove undue influence on a balance of probabilities.16 

Evidence of undue influence may even rebut the presumption of capacity that would usually 
apply.17  

Although the leading Supreme Court of Canada (“SCC”) case of Vout v Hay held that “the 
extent of proof required is proportionate to the gravity of the suspicion,”18 the more recent SCC 
case of C(R) v McDougall19 held that there is a single standard of proof in civil cases— the 
balance of probabilities—and the level of scrutiny of the evidence does not vary depending on 
the seriousness of the allegations. 

The case of Kohut Estate v Kohut20 elicited the principles that apply to the standard of proof 
relating to undue influence: 

“The proof of undue influence does not require evidence to demonstrate that a testator 
was forced or coerced by another to make a will, under some threat or other 
inducement. One must look at all of the surrounding circumstances to determine 
whether or not a testator had a sufficiently independent operating mind to withstand 
competing influences. Mere influence by itself is insufficient to cause the court to 

                                                             
14 Gironda v Gironda, 2013 CarswellOnt 8612. 
15 Gironda v Gironda, 2013 CarswellOnt 8612 at para 56. 
16 Goodman Estate v Geffen (1991), 42 ETR 97; Hoffman v Heinrichs, 2012 MQBQ 133, 2012 CarswellMan 242 at para 63. 
17 Nguyen Crawford v Nguyen, 2009 CarswellOnt 1877 Grewal v Bral, 2012 MBQB 214, 2012 CarswellMan 416 (Man. 
C.Q.B.).  
18 Vout v Hay at para 24. 
19 2008 SCC 53 (SCC) cited in Hoffman v Heinrichs, 2012 MBQB 133, 2012 CarswellMan 242 at para 34. 
20 (1993), 90 Man R (2d) 245 (Man QB) at para 38. 
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intervene but as had been said, the will must be “the offspring of his own volition and 
not the record of someone else’s.”21 

It has been held, in the context of gifts, where the potential for domination exists in the 
relationship that the onus shifts to the recipient of the gift to rebut the presumption with 
evidence of intention, that the transaction was made as a result of the donor’s “full, free and 
informed thought.”22 

Indirect Evidence in Undue Influence Claims  

In the U.K. case of Shrader v Shrader23 recently reported, the court made a finding of undue 
influence despite the lack of direct evidence of coercion. Instead, the court formed its decision 
on the basis of the testator’s vulnerability and dependancy of the influencer, including 
consideration of the influencer’s “physical presence and volatile personality.” The court also 
noted the lack of any identifiable evidence giving reason for the testator to disinherit her other 
son of her own volition. Accordingly, the court is arguably moving towards giving evidentiary 
weight to indirect evidence, particularly where suspicious circumstances are alleged and 
substantiated.  

Interplay Between Capacity, Undue Influence, Suspicious Circumstances, and other 
Issues Relating to Capacity 

Where the capacity of a client is at issue, chances are greater that undue influence, or other 
issues relating to capacity, may be inter-related. For instance, there is often interplay between 
capacity, undue influence and suspicious circumstances.24 

In Leger v Poirier,25 the SCC explained there was no doubt that testamentary incapacity could 
sometimes be accompanied by an ability to answer questions of ordinary matters with a 
“disposing mind and memory” without the requisite ability to grasp some degree of 
appreciation as a whole for the planning document in question. Where mental capacity is in 
question and there is potential for a client to be influenced, a lawyer must ensure that steps are 
taken to alleviate the risk of undue influence. 

Where the validity of a planning document is contested, it is not unusual to find that incapacity, 
undue influence and suspicious circumstances are alleged. As such, a review of suspicious 
circumstances and the interplay between the burden of proof and undue influence is important. 

 

                                                             
21 (1993), 90 Man R (2d) 245 (Man QB) at para 38, citing in part Hall v Hall, supra. 
22 Fountain Estate v Dorland, 2012 CarswellBC 1180, 2012 BCSC 615 at para 64 citing in part Goodman Estate v Geffen, 
[1991] 2 SCR 353 (SCC) at para 45. 
23 Shrader v Shrader, [2013] EWHC 466 (ch) 
24 See for example the case of Gironda v Gironda, 2013 CarswellOnt 8612 at para 56. In this case, the applicants challenged 
an 92 year old woman’s will and powers of attorney, as well as transfers of property made by her, on grounds of incapacity 
and undue influence. 
25 Leger v Poirier,[1944] SCR 152. 
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Suspicious Circumstances  

Suspicious circumstances typically refer to any circumstances surrounding the execution and 
the preparation of a planning document, and may loosely involve: 

 Circumstances surrounding the preparation of the Will or other planning instrument; 
 Circumstances tending to call into question the capacity of the testator/grantor, and; 
 Circumstances tending to show that the free will of the testator/grantor was 

overborne by acts of coercion or fraud.26 
Examples of suspicious circumstances include: 

 Physical/mental disability of the testator; 
 Secrecy in the preparation of the Will; 
 Seemingly “unnatural” dispositions; 
 Preparation or execution of a Will where a beneficiary is involved; 
 Lack of control of personal affairs by the testator; 
 Drastic changes in the personal affairs of the testator; 
 Isolation of the testator from family and friends; 
 Drastic change in the testamentary plan; and  
 Physical, psychological or financial dependency by the testator on 

beneficiaries.27 
 

Burden of Proof for Suspicious Circumstances 

Where suspicious circumstances are raised, the burden of proof typically lies with the 
individual propounding the Will/document.  Specifically, where suspicious circumstances are 
raised respecting testamentary capacity, a heavy burden falls on the drafting lawyer to respond 
to inquiries in order to demonstrate that the mind of the grantor was truly “free and 
unfettered.”28  

Where suspicious circumstances are present, the civil standard of proof applies. Once 
evidence demonstrating that the requisite formalities have been complied with and that the 
testator approved the contents of the Will, the person seeking to propound must then meet the 
legal burden of establishing testamentary capacity.  

The burden on those alleging the presence of suspicious circumstances can be satisfied by 
adducing evidence which, if accepted, would negative knowledge and approval or 
testamentary capacity.  

                                                             
26 Vout v Hay, [1995] 2 SCR 876 (SCC). 
27 Mary MacGregor, “2010 Special Lectures- Solicitor’s Duty of Care” (“Mary MacGregor”) at 11. 
28 Mary MacGregor citing Eady v Waring (1974), 43 DLR (3d) 667 (ONCA). 
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The burden of proof of those alleging undue influence or fraud remains with them, the 
challenger, throughout.29   

Lawyer’s Checklist of Circumstantial Inquiries  

When meeting with a client, it is advisable for lawyers to consider whether any indicators of 
undue influence, incapacity or suspicious circumstances are present.  

In order to detect undue influence, lawyers should have a solid understanding of the doctrine, 
and of the facts that often indicate that undue influence is present.  

In developing their own protocol for detecting such indicators, lawyers may wish to consider 
the following: 

Checklist 

 Is there an individual who tends to come with your client to his/her appointments; or is in 
some way significantly involved in his/her legal matter? If so, what is the nature of the 
relationship between this individual and your client? 
 

 What are the familial circumstances of your client? Is he/she well supported; more 
supported by one family member; if so, is there a relationship of dependency between 
the client and this person?  
 

 Is there conflict within your client’s family?  
 

 If the client does not have familial support, does he/she benefit from some other support 
network, or is the client isolated?  
 

 If the client is isolated, does he/she live with one particular individual? 
 

 Is the client independent with respect to personal care and finances, or does he/she rely 
on one particular individual, or a number of individuals, in that respect? Is there any 
connection between such individual(s) and the legal matter in respect of which your 
client is seeking your assistance? 
 

 Based on conversations with your client, his/her family members or friends, what are 
his/her character traits? 
 

 Has the client made any gifts? If so, in what amount, to whom, and what was the timing 
of any such gifts? 
 

                                                             
29 Kimberly Whaley, “Estate Litigation and Related Issues”, October 18, 2007, Thunder Bay CLE Conference at 33, 
http://whaleyestatelitigation.com/blog/published-papers-and-books/ 
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 Have there been any recent changes in the planning document(s) in question? What 
was the timing of such changes and what was the reason for the change? For instance, 
did any changes coincide with a shift in life circumstances, situations of conflict, or 
medical illnesses?  
 

 If there have been recent changes in planning documents, it is prudent to inquire as to 
the circumstances under which previous planning documents came to be; whether 
independent legal advice was sought; whether the client was alone with his/her lawyer 
while providing instructions; who were the witnesses to the document, and; why those 
particular witnesses were chosen. 
 

 Have numerous successive planning documents of a similar nature been made by this 
client in the past? 
 

 Have different lawyers been involved in drafting planning documents? If so, why has the 
client gone back and forth between different counsel?  
 

 Has the client had any recent significant medical events? 
 

 Is the client requesting to have another individual in the room while giving instructions or 
executing a planning document and if so, why? 
 

 In the case of a power of attorney or continuing power of attorney for property, what is 
the attitude of the potential grantee with respect to the grantor and his/her property? 
Does the grantee appear to be controlling, or to have a genuine interest in 
implementing the grantor’s intentions?   
 

 Are there any communication issues that need to be addressed? Particularly, are there 
any language barriers that could limit the grantor’s ability to understand and appreciate 
the planning document at hand and its implications?  
 

 Overall, do the client’s opinions tend to vary?  Have the client’s intentions been clear 
from the beginning and instructions remained the same? 
 
Involvement of Professionals 
 

 Have any medical opinions been provided in respect of whether a client has any 
cognitive impairment, vulnerability, dependancy? Is the client in some way susceptible 
to external influence? 
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 Are there professionals involved in the client’s life in a way that appears to surpass 
reasonable expectations of their professional involvement? 
 

 Have any previous lawyers seemed overly or personally involved in the legal matter in 
question? 
 

Substantive Inquiries 

 Does the substance of the planning itself seem rational? For example, does the client’s 
choice of beneficiaries of a testamentary interest, or of attorneys named in a power of 
attorney, seem rational in the circumstances? 
 

 What property, if any, is owned by the client? Is such property owned exclusively by the 
client? Have any promises been made in respect of such property? Are there 
designations? Are there joint accounts? Debts? Loans? Mortgages?  
 

 Is the client making a marked change in the planning documents as compared to prior 
documents? 
 

 Is the client making any substantive changes in the document similar to changes made 
contemporaneously in any other planning document? 
 

 Does the client have a physical impairment of sight, hearing, mobility or other? 
 

 Is the client physically dependant on another? 
 

    Is the client vulnerable? 
 
Guidelines for Lawyers to Avoid and Detect Undue Influence 

When taking instructions from a client in respect of a planning document, there are some 
checklist recommended guidelines to assist in minimizing the risk of the interplay of undue 
influence: 

 Interview the client alone; 
 

 Obtain comprehensive information from the client, which may include information such 
as: 

(i) Intent regarding testamentary disposition/reason for appointing a particular 
attorney/to write or re-write any planning documents; 

(ii) Any previous planning documents and their contents, copies of them. 
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 Determine relationships between client and family members, friends, acquaintances 

(drawing a family tree of both sides of a married couples family can help place 
information in context); 
 

 Determine recent changes in relationships or living circumstances, marital status, 
conjugal relationships, children, adopted, step, other and dependants; 
 

 Consider indicators of undue influence as outlined above, including relationships of 
dependency, abuse or vulnerability; 
 

 Address recent health changes; 
 

 Make a list of any indicators of undue influence as per the information compiled and 
including a consideration of the inquiries suggested herein, including corroborating 
information from third parties with appropriate client directions and instructions; 
 

 Be mindful and take note of any indicators of capacity issues, although being mindful of 
the distinction that exists between capacity and undue influence; 
 

 Determine whether the client have any physical impairment? Hearing, sight, mobility, 
limitations …? 
 

 Consider evidence of intention and indirect evidence of intention; and  
 

 Consider declining the retainer where there remains significant reason to believe that 
undue influence may be at play and you cannot obtain instructions. 

 

Practical Tips for Drafting Lawyers 

Checklist 

 Ask probative, open-ended and comprehensive questions which may help to elicit 
important information, both circumstantial and involving the psychology of the client 
executing the planning document; 
 

 Determine Intentions;  
 

 Where capacity appears to be at issue, consider and discuss obtaining a capacity 
assessment which may be appropriate, as is requesting an opinion from a primary care 
provider, reviewing medical records where available, or obtaining permission to speak 
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with a health care provider that has frequent contact with the client to discuss any 
capacity or other related concerns (obtain requisite instructions and directions); 
 

 Where required information is not easily obtained by way of an interview with the 
client/testator, remember that with the authorization of the client/testator, speaking with 
third parties can be a great resource; professionals including health practitioners, as 
well as family members who have ongoing rapport with a client/testator, may have 
access to relevant information. Keep in mind solicitor client consents and directions; 
 

 Follow your instincts: where a person is involved with your client’s visit to your law 
office, and that person is in any way off-putting or appears to have some degree of 
control or influence over the client, or where the client shows signs of anxiety, fear, 
indecision, or some other feeling indicative of his/her feelings towards that other 
individual, it may be an indicator that undue influence is at play; 
 

 Where a person appears to be overly involved in the testator’s rapport with the law 
office, it may be worth asking a few questions and making inquiries as to that person’s 
relationship with the potential client who is instructing on a planning document to ensure 
that person is not an influencer;30 and  
 

 Be mindful of the Rules of Professional Conduct31 which are applicable in the lawyer’s 
jurisdiction.  

 

 
 
 

This checklist is intended for the purposes of providing information and guidance only.  This checklist is not 
intended to be relied upon as the giving of legal advice and does not purport to be exhaustive. 
 
Kimberly A. Whaley, Whaley Estate Litigation                         August 2013   

 
 
 
 

                                                             
30 For a helpful review of tips for solicitors to prevent undue influence, see “Recommended Practices for Wills Practitioners 
Relating to Potential Undue Influence: A Guide”, BCLI Report no. 61, Appendix, in particular “Checklist” and “Red Flags”, 
http://www.lawsociety.bc.ca/docs/practice/resources/guide-wills.pdf    
* For other related resources, see WEL “Publications, Website”: www.whaleyestatelitigation.com 
31 Rules of Professional Conduct, Law Society of Upper Canada, http://www.lsuc.on.ca/with.aspx?id=671 
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ATTORNEY CHECKLIST  

 
DUTIES OF AN ATTORNEY UNDER A POWER OF ATTORNEY FOR PROPERTY 

PURSUANT TO THE SUBSTITUTE DECISIONS ACT, 1992 (the “SDA”) 
 
An Attorney MUST... 
� Be advised of the legislation applicable to the attorney acting under a Power of 

Attorney, including the Substitute Decisions Act, 1992 (the ”SDA”) and the Health 
Care Consent Act, 1996 (the “HCCA”) 

 
� Be 18 years of age 
 
� Rely on the presumption of capacity, unless reasonable grounds exist to 

conclude a person is incapable of managing property, incapable of 
understanding information relevant to the management of such property, or is 
unable to appreciate the reasonably foreseeable consequences of a decision, or 
lack of decision 

 
� Be aware of the extent of the power of attorney given to the attorney and the 

circumstances of such power or authority: 
o Is the power a “Continuing” Power of Attorney? 
o Is the power limited to a particular period of incapacity? 
o Is the power to come into effect on a specified date, or event, and 

correspondingly is such a date or event to be determined in 
accordance with the Power of Attorney document or the requirements 
pursuant to the SDA - query the need to obtain a capacity 
assessment? 

o Is the power to be exercised solely or jointly with another? 
 
� Act in accordance with the Power of Attorney document which may authorize the 

attorney to take any action that the grantor of the attorney could have taken, if 
capable, except make a Will 

 
� Determine whether the grantor of the Continuing Power of Attorney has the 
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requisite capacity to grant such a power: 
o Is the grantor aware of the scope of property possessed? 

 
o Is the grantor aware of the approximate value of property possessed? 

 
o Is the grantor aware of obligations owed to dependants? 

 
o Is the grantor aware of the conditions and restraints attached to 

granting a Power of Attorney? 
 

o Is the grantor aware that an attorney has a duty to account for all 
actions taken? 

 
o Is the grantor aware of the power to revoke the Continuing Power of 

Attorney if capable to do so? 
 

o Is the grantor appreciative of the risks of entrusting property to the 
attorney? 

 
� Be aware that the power or authority can be revoked and such revocation must 

be in writing and executed in the same manner as the Power of Attorney 
document itself 

 
� Recognize the validity of the Power of Attorney document and the statutory 

requirements regarding execution and witnessing 
 
� Be aware of the statutory obligations of resignation 
 

o Deliver the resignation to the grantor, the joint or alternate attorneys, 
spouse/relatives, if applicable 

 
o Notify persons previously being dealt with on the grantor’s behalf 

 
� Be aware that a Power of Attorney terminates upon the death of the grantor 
 
� Be aware of and exercise legal fiduciary duties diligently, honestly, with integrity, 

in good faith, and in the best interests of the grantor, while also taking into 
account the grantor’s well-being and personal care 

 
� Explain to the grantor its powers and duties and encourage the grantor’s 

participation in decisions 
 
� Facilitate contact between the grantor and relatives or friends 
 
� Consult with relatives, friends and other attorneys on behalf of the grantor 



 
 
 

 3 

 
� Keep accounts of all transactions 
 
 
� Be aware of the standard of care, diligence and skill expected in dealing with the 

grantor’s affairs 
 

o Ordinary prudence v.  Professional prudence 
 

 
� Be aware of the legal liability assumed for a breach of an attorney’s duties 
 
� Determine whether the grantor has a Will and the provisions of such Will in order 

to preserve any property specifically bequeathed in the Will 
 
� Make expenditures deemed reasonably necessary for the grantor or the grantor’s 

dependants, for support, education and care 
 
� Be aware of the rights and duties to make application to the court for directions if 

deemed necessary in managing the grantor’s property, or for lending 
effectiveness to the Power of Attorney document, which might otherwise be 
ineffective according to statutory provisions 

 
� Be aware of the responsibility to formally pass accounts, if required by the 

grantor, grantor’s dependants, the Public Guardian and Trustee, the Children’s 
Lawyer, a judgment creditor, the attorney for personal care, or pursuant to court 
order 

 
� Make a comprehensive list of all the grantor’s assets from the date of exercising 

the Power of Attorney 
 
� Keep a continuous list of all assets acquired or disposed of, complete with dates, 

amounts, reasons and other relevant details, such as names of individuals 
conducting transactions, deposit information, interest rates, investment 
information, liabilities and relevant other calculations 

 
� Keep a copy of the Continuing Power of Attorney and all other relevant court 

orders relating to the attorney’s power or authority 
 
� Not disclose information contained in the grantor’s accounts and records, except 

to the grantor, the grantor’s attorney for personal care, pursuant to a court order, 
or as is consistent with the duties and authority granted, or as requested of the 
attorney and by the grantor’s spouse, or the Public Guardian and Trustee 

 
� Keep accounts and records until the authority granted under the Power of 
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Attorney ceases, or the grantor dies, or the attorney obtains a release, is 
discharged by court order, or the attorney passes the accounts 

 
 
 
There are limits and restrictions for authority of Estate Planning, and gifting by 
the Attorney. The requirements of S. 32 of the SDA as set out below apply to 
Attorneys in the same way as to Guardians.  These duties must be considered in 
the exercise of authority:    
 

o Duties 
32.  (1)  A guardian of property is a fiduciary whose powers and duties shall be 
exercised and performed diligently, with honesty and integrity and in good faith, 
for the incapable person’s benefit; 
o Personal comfort and well-being 
(1.1)  If the guardian’s decision will have an effect on the incapable person’s 
personal comfort or well-being, the guardian shall consider that effect in 
determining whether the decision is for the incapable person’s benefit; 
o Personal care 
(1.2)  A guardian shall manage a person’s property in a manner consistent with 
decisions concerning the person’s personal care that are made by the person 
who has authority to make those decisions; 
o Exception 
(1.3)  Subsection (1.2) does not apply in respect of a decision concerning the 
person’s personal care if the decision’s adverse consequences in respect of the 
person’s property significantly outweigh the decision’s benefits in respect of the 
person’s personal care; 
o Explanation 
(2)  The guardian shall explain to the incapable person what the guardian’s 
powers and duties are; 
o Participation 
(3)  A guardian shall encourage the incapable person to participate, to the best 
of his or her abilities, in the guardian’s decisions about the property; 
o Family and friends 
(4)  The guardian shall seek to foster regular personal contact between the 
incapable person and supportive family members and friends of the incapable 
person; 

 
o Consultation 
(5)  The guardian shall consult from time to time with, 



 
 
 

 
5 

(a) supportive family members and friends of the incapable person who are in 
regular personal contact with the incapable person; and 
(b) the persons from whom the incapable person receives personal care.  
 
o Accounts 
(6)  A guardian shall, in accordance with the regulations, keep accounts of all 
transactions involving the property; 
o Standard of care 
(7)  A guardian who does not receive compensation for managing the property 
shall exercise the degree of care, diligence and skill that a person of ordinary 
prudence would exercise in the conduct of his or her own affairs; 
o Same 
(8)  A guardian who receives compensation for managing the property shall 
exercise the degree of care, diligence and skill that a person in the business of 
managing the property of others is required to exercise; 
o P.G.T. 
(9)  Subsection (8) applies to the Public Guardian and Trustee; 
o Management plan, policies of P.G.T. 
(10)  A guardian shall act in accordance with the management plan established 
for the property, if the guardian is not the Public Guardian and Trustee, or with 
the policies of the Public Guardian and Trustee, if he or she is the guardian; 
o Amendment of plan 
(11)  If there is a management plan, it may be amended from time to time with 
the Public Guardian and Trustee’s approval; 
o Application of Trustee Act 
(12)  The Trustee Act does not apply to the exercise of a guardian’s powers or 
the performance of a guardian’s duties; 
o Liability of guardian 
33.  (1)  A guardian of property is liable for damages resulting from a breach of 
the guardian’s duty;  
o Same 
(2)  If the court is satisfied that a guardian of property who has committed a 
breach of duty has nevertheless acted honestly, reasonably and diligently, it 
may relieve the guardian from all or part of the liability;   
o Exception, corporate directors 
(3)  Subsection (2) does not apply to a guardian acting as a director of a 
corporation in which the incapable person is a shareholder unless the guardian 
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has acted honestly, reasonably and diligently with a view to the best interests of 
the corporation;  
o Breach of duty 
(4) For the purposes of this section, a breach of duty includes a breach of a duty 

or other obligation by a guardian acting as a director of a corporation, 
whether arising in equity, at common law or by statute.  

   
The following further restrictions and limitations should be considered in light of 
a decade of case law on the subject of Attorney duties, obligations and the 
authority of the Attorney to conduct Estate Planning on behalf of the Grantor of a 
Power of Attorney:  
 

 An Attorney may not change a beneficial designation of life insurance or a 
“Plan” Why? An instrument is considered testamentary in nature if it is 
intended that it only come into effect after a person’s death. Therefore a 
policy of life insurance pursuant to the Insurance Act (Ontario. R. S. O. 1990, 
C.I.8 as amended) and a “Plan” pursuant to the Succession Law Reform Act, 
(R.S.O. 1990, Chapter S.26), are considered testamentary Acts. Note, 
however, there is an exception to this rule in that an Attorney may possibly 
continue an appointment under a Plan or insurance designation if switching 
from one Plan to another but Court approval is recommended for certainty 
(Desharnais v. Toronto Dominion Bank 2001 BCSC 1695 (CanLII). [2001] 
B.C.J. [No. 2547]). 

 
 An Attorney may want to protect an incapable person’s assets from a 

potential spousal claim but in doing so, must not defeat a claim under the 
Family Law Act (Banton v. Banton, 1998 CarswellOnt 4688, 164 D.L.R. 
(4th) 176.). 

 
 An Attorney may complete transactions already entered into by an incapable 

person. 
 

 An Attorney may take steps for the protection of the lawful dependants of the 
Grantor (Drescher v. Drescher Estate (2007), E.T.R (3d) (287) N.S.S.C.). 

 
 An Attorney may make gifts that the Attorney has reason to believe the 

Grantor, if capable, would make. 
 

 An Attorney may settle an “Alter Ego Trust” similarly certain “Estate Freeze” 
planning may also be undertaken by an Attorney. Generally speaking, such 
planning is permitted if it is consistent with the Grantor’s last Will and 
Testament, or otherwise if the ultimate beneficiary(s) consent and it is in 
keeping with the terms of the SDA including that there will be no loss 
suffered by the Grantor. In such circumstances, the Attorney should strongly 
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consider the prospect of obtaining Court approval of any such Estate Freeze 
or Alter Ego Trust planning,  particularly if controversies or litigation is 
expected. Tax considerations must be factored into any planning.  

 
 Attorney’s should always consider in the context of any decision taken 

obtaining the consent of the Grantor. Consent of the Grantor should be 
obtained where legal action is taken on behalf of the Grantor. 

 
 

 An Attorney has the authority to sell, transfer, vote the shares on behalf of 
the Grantor of a Power of Attorney document; however where the Grantor is 
also a Director of a corporation, the Attorney does not have the same 
authority as the Grantor. In other words, the Attorney has no authority to act 
as Director on behalf of the Grantor. Only where the Grantor is a sole 
shareholder, or, has consent of all the other shareholders, can the Attorney, 
in the capacity as shareholder under the Power of Attorney, elect to become 
a Director and act in that capacity on behalf of the Grantor. 

 
 An Attorney should seek the advice of a tax accountant, or lawyer, when 

conducting any transaction which involves any sort of estate planning on 
behalf of the Grantor of a Power of Attorney, particularly in a corporate or 
succession planning context. 

 
 
 
 
 
This checklist is intended for the purposes of providing information and guidance only.  This 
memorandum/checklist is not intended to be relied upon as the giving of legal advice and does not 
purport to be exhaustive. 
 
Kimberly A. Whaley, Whaley Estate Litigation                                                                  2013                                 
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ATTORNEY CHECKLIST  

 
DUTIES OF THE ATTORNEY UNDER A POWER OF ATTORNEY FOR PERSONAL CARE 

PURSUANT TO THE SUBSTITUTE DECISIONS ACT, 1992 (the “SDA”) 
 
An Attorney MUST... 
� Be advised of the legislation applicable to the attorney acting under a Power of Attorney, 

including the Substitute Decisions Act, 1992 (the” SDA”) and the Health Care Consent 
Act, 1996 

 
� Be aware that an individual of 16 years of age is capable of giving or refusing consent of 

one’s own personal care 
 
� Be aware that an individual may grant a written Power of Attorney authorizing personal 

care decisions be made on the grantor’s behalf 
 
� Be aware that if the attorney is the Public Guardian and Trustee, their consent is 

required in writing prior to the execution of the Power of Attorney document for such 
appointment to be valid 

 
� Not act as an attorney under a Power of Attorney if for compensation, the attorney is 

providing health care, residential, social, training or support services to the grantor, 
unless the attorney is a spouse, partner or relative of the grantor 

 
� Act in accordance with the Power of Attorney document and be aware of the extent of 

the power or authority granted and the circumstances of such authority 
o Is the power to be exercised solely or jointly? 
o Is the power or instruction given in the Power of Attorney document 

consistent with relevant statutory requirements? 
 

 
� Determine whether the grantor of the Power of Attorney has the requisite capacity to 

grant such a power 
o Does the grantor have the ability to understand and appreciate the role of 
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the attorney and in particular the risks associated with the appointment? 
o Does the grantor have capacity to give instructions for decisions to be made 

as to personal care? 
o Is the grantor aware of the Power to revoke the Power of Attorney if 

capable? 
o The grantor’s capacity to give a power is not related to the incapability of the 

grantor’s own personal care 
 
 
� Recognize the validity of the Power of Attorney document and the statutory requirements 

regarding execution and witnessing 
 
� Be aware that the Power of Attorney can be revoked and such revocation must be in 

writing and executed in the same manner as the Power of Attorney document itself 
 
� Be aware of the rights and duties to make application to the court for directions if 

deemed necessary in exercising the attorney’s role effectively and for lending 
effectiveness to the Power of Attorney document, which might otherwise be ineffective 
according to statutory provisions 

 
� Be aware of applicable statutory requirements, which dictate the effectiveness of the 

authority given in the Power of Attorney document 
 

o The HCCA applies to certain decisions made by attorneys, and provides 
authority to the attorney to make certain decisions 

o The HCCA prescribes certain decisions which require the grantor of the 
Power of Attorney to be confirmed incapable of personal care prior to any 
decision being taken by the attorney 

o Review the required method of ascertaining capacity - is the method 
prescribed in the Power of Attorney document itself, or is it to be in the 
prescribed form pursuant to an assessor in accordance with the SDA? 

o What verbal or written instructions have been given by the grantor of the 
Power of Attorney in respect of either capacity, the assessment or the 
assessor? 

 
� Be aware that special provisions exist in the SDA and the HCCA addressing conflicting 

requirements under the Power of Attorney document itself and the statutory 
requirements in relation to capacity assessments, assessors and the use of force, 
restraint and detention where required in reasonable circumstances in respect of the 
grantor’s care and treatment 

 
� Be aware that no liability will be assumed by the attorney arising from the use of force if 

used as prescribed under the SDA and the HCCA 
 
� Arrange for a capacity assessment at the request of the grantor, except where there as 

been an assessment performed in the six months immediately previous 
 
� Be aware the statutory requirements concerning resignation 

o Deliver the resignation to the grantor, the joint or alternate attorneys, or 
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spouse/relatives, if applicable 
o Notify persons previously being dealt with on the grantor’s behalf 

 
 
 
� Be aware that a Power of Attorney for personal care terminates on the death of the 

grantor 
 
� Be aware of, and exercise, legal fiduciary duties diligently, honestly, with integrity, in 

good faith and in the best interests of the grantor while taking into account the grantor’s 
well-being and personal care 

 
� Explain to the grantor the attorney’s powers and duties, and encourage the grantor’s 

participation in decisions 
 
� Act in accordance with the known wishes or instructions of the grantor or in the best 

interests of the grantor, and generally, considerations of quality of life and the benefits of 
actions taken on behalf of the grantor 

 
� Keep records of all decisions made on the grantor’s behalf 
 
� Facilitate contact between the grantor, relatives and friends 
 
� Consult with relatives, friends and other attorneys on behalf of the grantor 
 
� Facilitate the grantor’ independence 
 
� Make decisions which are the least restrictive and intrusive to the grantor 
 
� Not use or permit the use of confinement, monitoring devices, physical restrain by the 

use of drugs or otherwise except in so far as preventing serious harm to the grantor or 
another 

 
� Not use or permit the use of electric shock treatment unless consent is obtained in 

accordance with the HCCA 
 
� Maintain comprehensive records 

o A list of all decisions made regarding health care, safety and  shelter 
o Keep all medical reports or documents 
o Record names, dates, reasons, consultations and details, including notes of 

the wishes of the grantor 
 
� Give a copy of the records to the grantor, or other attorney, or the Public Guardian and 

Trustee as required 
 
� Keep a copy of the Power of Attorney for personal care and all other court documents 

relating to the attorney’s power or authority 
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� Keep accounts or records until the authority granted under the Power of Attorney for 

Personal Care ceases, or the grantor dies, or the attorney obtains a release, is 
discharged by court order, or the attorney is directed by the court to destroy or dispose 
of records 

 
 
 
 

This checklist is intended for the purposes of providing information and guidance only.  This 
memorandum/checklist is not intended to be relied upon as the giving of legal advice and does 
not purport to be exhaustive. 
 
Kimberly A. Whaley, Whaley Estate Litigation                                                                2013                                
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APPENDIX D – WILL PLANNING QUESTIONNAIRE 
 

 

 

 

 

 

  



 PERSONAL PLANNING FORM  WILSON VUKELICH  LLP 

BARRISTERS  & SOLICITORS 
60 Columbia Way, Suite 710 

Markham  ON  L3R 0C9 

CANADA 
Tel.:  (905) 940-8700   

Fax:  (905) 940-8785 

Toll Free:  1-866-508-8700 
www.wvllp.ca 

  
 

Date Completed:                                   , 20___. 

 

 
 

A. PERSONAL INFORMATION 
 
1. Contact Information:  
 
Partner 1 
 
Full Legal name:       

Address:       

Town / Municipality for Realty Tax Purposes:       

 
Telephone:  Home        Business       

Facsimile:  Home        Business       

E-mail: Home        Business       

 
Date and Place of Birth: 

 
      

  
Social Insurance Number: 

 
      

 
Citizenship(s): 

 
      

  
Occupation (attach business card): 

 
      

 
Residence for Income Tax Purposes: 

 
      

  

 
Do you have multiple passports?  

 
      

  
If yes, please list the countries: 

 
      

     
Have you ever worked in the U.S.?        If yes, please provide details:        

Do you have or have you ever had a U.S. Green card?       

 
Are you of Aboriginal background?        
If so, are you a registered Indian as defined in the Indian Act? yes    no     
 
Partner 2 

 
Full Legal name:       

Address: Same as above   
 
Telephone:  Home Same as above  or        Business       

Facsimile:  Home Same as above  or       Business       

E-mail: Home Same as above  or       Business       

 
Date and Place of Birth: 

 

      

  
Social Insurance Number: 

 

      

 
Citizenship(s): 

 

      

  
Occupation (attach business card): 

 

      

 
Residence for Income Tax Purposes: 

 

      

  

 
Do you have multiple passports?  

 

      

  
If yes, please list the countries: 

 

      

     
Have you ever worked in the U.S.?        If yes, please provide details:        

Do you have or ever had a Green card for the U.S.?       

 
Are you of Aboriginal background? yes    no       
If so, are you a registered Indian as defined in the Indian Act? yes    no      
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2. Marital Status:  
 
 

Partner 1      engaged      married      common law      divorced     separated      single         widow/widower  
  
If married, date of marriage:        Maiden name if applicable:        

 
Marriage Contract? yes    no   (if yes, copy required) 

 

  
If common law, date of  
beginning of cohabitation: 

 
      

Cohabitation Agreement? yes    no   (if yes, copy required) 

 
 

 

If divorced, date of divorce:       Divorce judgment? yes    no   (if yes, copy required) 

 
 

Any obligations to former spouse or other dependants?  
yes    no    
 
 

If separated, date of separation:       Separation Agreement? yes    no   (if yes, copy required) 

 Any obligations to former spouse or other dependants?  
yes    no    
 

 
 

Partner 2      engaged      married      common law      divorced     separated      single         widow/widower  
  
If married, date of marriage:        Maiden name if applicable:        

 
Marriage Contract? yes    no   (if yes, copy required) 

 

  
If common law, date of  
beginning of cohabitation: 

 
      

Cohabitation Agreement? yes    no   (if yes, copy required) 

 
 

 

If divorced, date of divorce:       Divorce judgment? yes    no   (if yes, copy required) 

 
 

Any obligations to former spouse or other dependants?  
yes    no    
 
 

If separated, date of separation:       Separation Agreement? yes    no   (if yes, copy required) 

 Any obligations to former spouse or other dependants?  
yes    no    
 

 
3. Dependants: 

 
Children of Present Union 
 

Name Address Date of Birth Marital Status Special Needs 
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Partner 1’s Children 
 

Name Address Date of Birth Marital Status Special Needs 

                              

                              

                              

 
Partner 2’s Children 
 

Name Address Date of Birth Marital Status Special Needs 

                              

                              

                              

 
 
Grandchildren  
 

Name (including names of parents) Address Date of Birth 

                  

                  

                  

                  

 
If any grandchildren have special needs, are adopted, or are born outside marriage, please specify: 

 
       
 

 
Other Dependents (i.e. parents, siblings)  
 

Name Relationship 

            

            

            

            

 
4. Pets 

Do you have any pet(s)?  Yes  No  
If yes, please provide details:                   
Arrangements for their care in case of your death:                 
 

5. Genetic Material: 
 

Partner 1 
 
Do you have any genetic material (cord blood, sperm, eggs, embryo) deposited and/or stored with a third party? 
Yes          No  
If yes, please provide details:                   
 
Partner 2 
 
Do you have any genetic material (cord blood, sperm, eggs, embryo) deposited and/or stored with a third party? 
Yes          No  
If yes, please provide details:                   
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B. ASSETS 
 
1. Bank Accounts:  
 
Name of Bank:        Name of Bank:       

Branch Location:        Branch Location:       

Account Number(s):        Account Number(s):       

In Whose Name:        In Whose Name:       

Average Balance:        Average Balance:       

 
 
2. Real Estate: 

 
Principal Residence 

 
Address:  same as home  
Title:  joint tenants with spouse/partner    self     spouse   tenants-in common  
Other (specify)                       

 Acquisition Date and Cost:             Mortgage/Loan Balance:                           
 Approximate Value:                      
 
 
 
   Vacation Property 
 
   Address:                                  
   Title:  joint tenants with spouse/partner    self     spouse   tenants-in common  
   Other (specify)                       
   Acquisition Date and Cost:                     Mortgage/Loan Balance:                   
   Approximate Value:                           
 
 
 
  Retail/ Investment Property 
 
   Address:                                  
   Title:  joint tenants with spouse/partner    self     spouse   tenants-in common  
   Other (specify)                       
   Acquisition Date and Cost:                     Mortgage/Loan Balance:                   
   Approximate Value:                      If Rented, terms of Rental:           

 
 
 

3. Safety Deposit Box:  
 

Bank Ownership Key Location 
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4. Non-Registered Investments: (e.g. GIC’s. Mutual Funds, Stocks, Bonds) 
 
 
Name, Address and Telephone Number of Investment Advisor:               
 
Partner 1 

Institution Account Number Approximate Value 
                  

                  

                  

Are any of your investments segregated funds?                 
 
 
 
Partner 2 

Institution Account Number Approximate Value 
                  

                  

                  

Are any of your investments segregated funds?                 
 
 
 
Jointly Held Investments (Right of Survivorship) 
 

Institution Account Number Approximate Value 
                  

                  

                  

 
 
5. RRSPs and RRIFs:  

 
Partner 1 
 

Institution Account Number Value Beneficiary 
                        

                        

 
 
 
Partner 2 
 

Institution Account Number Value Beneficiary 
                        

                        

 
 

6. Tax Free Savings Account:  
 
Partner 1 
 

Institution Account Number Value Beneficiary 
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Partner 2 
 

Institution Account Number Value Beneficiary 
                        

                        

 
 
7. Registered Pension Plans and Annuities: 
 
Partner 1 
 

Company Beneficiary 
                                                                      

Do you have any Registered Pension Plans which are Locked-In accounts?              
 
Partner 2 
 

Company Beneficiary 
                                                                     

Do you have any Registered Pension Plans which are Locked-In accounts?              
 
 

8. Registered Education Savings Plans: 
 

Institution Subscriber (Sole or Joint) Type of Plan (Individual or family) 
                  

                  

 
9. Registered Disability Savings Plans: 

Institution Plan Holder Beneficiary 
                  

                  

 
 

10. Personal Property: 
 

Approximate value of household goods and furniture:       
 

Ownership and approximate value of special items (antiques, jewellery, heirlooms, art, collections):      
 

Do you own any patents? yes    no   
 

Do you have any royalty payments owed to you? yes    no   (If yes, please attach contract) 
 

 
11. On-line Assets: 

 
Do you own any intellectual property (i.e. domain names, websites) on the internet? yes    no   

 
Do you conduct any on-line business (i.e. ebay, etc.)?  yes    no    If so, what is the approximate value?       

 
Do you have any on-line accounts (i.e. paypal account, etc.)? yes    no   If so, what is the approximate value?       

 
Do you have any social media accounts (i.e facebook, twitter, linked-in, etc.)? yes    no   
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12. Notes and Accounts Receivable:  
 
Partner 1 

Debtor Individual or Corporation Approximate Value 
                  
                  
                  
 
Partner 2 

Debtor Individual or Corporation Approximate Value 
                  
                  
                  
 
 
13. Life Insurance: 
 
Partner 1 
 

Name of Company  Policy Number and Plan Type Face Value Beneficiary 
                        

                        

 
Partner 2 
 

Name of Company  Policy Number and Plan Type Face Value Beneficiary 
                        

                        

 
Jointly-Held Policies (i.e. Joint last to die) 
 

Name of Company  Policy Number and Plan Type Face Value Beneficiary 
                        

                        

 
 

14. Business Interests: 
 

Name of Business:       

Type of Business:       

Address:       

 
If incorporated, Private Corporation Number: 

      

Active Business: Yes           No  Holding Company:     Yes           No  
Shareholder Agreement:     yes       no          (If yes, provide a copy) 
 
If incorporated, names of shareholders and percentage interests:  
      

Partnership Agreement: yes       no          (If yes, provide a copy) 
 
Approximate value of Business Interests: 

 
      

 
 
Name, Address and Telephone Number of Accountants:       
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15. Other Assets:  

 
      
 
 
 
 
 

16. Liabilities and Guarantees: 
 

Name of Creditor Amount Owed By Whom 
                  

                  

                  

                  

 
 

C. Current Estate Planning: 
 

1. Wills and Powers of Attorney  
 
        Partner 1         Partner 2 
Have you made a previous Will? yes       no     yes       no     
 Date:       Date:       
 
 
Do you have an existing Power of Attorney for Property?    

 
 
yes       no     

 
 
yes       no     

 Date:       Date:       
   
Do you have an existing Power of Attorney for Personal Care? yes       no     yes       no     
 Date:       Date:       
   
 
Do you have an existing Living Will?    

 
yes       no     

 
yes       no     

 Date:       Date:       
   

 
If yes, please provide the name and contact information of the lawyer/law firm that drafted your previous will/powers of attorney: 
 
Name of Lawyer/Law Firm:                   
 
Address:                    
 
If yes, does this lawyer/law firm have the original copy of your previous will? yes       no     
 
If yes, can we contact this lawyer/law firm to obtain the original copy of your previous will? yes       no     
 
 
2. Trusts and Agreements 

 
        Partner 1         Partner 2 
Inter Vivos Trust (i.e. family trust)? yes       no     yes       no     
Acting or appointed executor of another estate/trust?    yes       no     yes       no     
Are there any agreements binding on the estate? yes       no     yes       no     
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APPENDIX E – INTERVIVOS TRUST ANNUAL QUESTIONNAIRE 
  



WILSON VUKELICH LLP – Fax:  905-940-8785 

2013 TRUST ACTIVITY QUESTIONNAIRE 

 

Your Name:         Name of Trust:       

 

1) Income Distributions and Tax Elections 

   YES NO 

INCOME 

a) Has the Trust earned income during the year? 

 If yes, please provide details on a separate page. 

  

DISTRIBUTIONS/PAYMENTS 

b) Has income been paid or made payable by the Trust during the year? 

If yes, please provide details on a separate page. 

  

c) Has any Trust property been used by a Beneficiary or other person during the year?  

(e.g. staying in cottage property).  If yes, please provide details on a separate page. 

  

d) Have or will any amounts be distributed or made payable to non-residents?    

e) Have there been any distributions of capital during the year?    

DESIGNATIONS AND ELECTIONS 

f) Will the Trust make a preferred beneficiary election with respect to any accumulated 

income? 

  

g) Has or will the Trust make any other elections under the Income Tax Act?    

h) Has the Trust made any designations in respect of taxable or non-taxable dividends during 

the year?    If yes, please provide details on a separate page. 

  

i) Has the Trust made any designations in respect of taxable capital gains during the year?    

If yes, please provide details on a separate page. 

  

 
 

2) Trust Administration and Structural Considerations 

   YES NO 

TRUST ADMINISTRATION/TRUSTEES 

a) Have there been any changes in the Trustees during the year?  

If yes, please provide details on a separate page. 

  

b) Have any Trustees become non-resident during the year?    

c) Have any loans been repaid during the year?     

d) Has interest on loans been paid?    

If yes, please provide details on a separate page.  

  

e) Have any corporations of which the Trust is a shareholder been reorganized during the 

year?   

  

CONTRIBUTIONS 

f) Has the Trust acquired any shares of a private company during the year? 

  

g) Has any person contributed property to the Trust during the year?  

If yes, please provide details on a separate page. 

  

BENEFICIARIES 

h) Have any beneficiaries renounced or disclaimed an interest in the Trust?  

  

i) Are any beneficiaries deceased?     

j) Have any beneficiaries become non-resident during the year?   

k) Has any corporation or trust been acknowledged by the Trustees as a Beneficiary of the 

Trust?    If yes, please provide details on a separate page. 

  

TERMINATION/WINDUP/DEEMED DISPOSITION 

l) Is the 21
st
 anniversary of the Trust approaching?  If so, planning may be required.  

  

m) Has the Trust been wound-up this year?  

If yes, date of windup:      

  

 



71 
 

 

 

 

APPENDIX F – SAMPLE WILL CLAUSES FOR ESTATE PLANNING 
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WILSON VUKELICH LLP BARRISTERS & SOLICITORS  
60 Columbia Way, Suite 710 Markham  
ON L3R 0C9 CANADA  
Tel.: (905) 940-8700 Fax: (905) 940-8785  
Toll Free: 1-866-508-8700  
www.wvllp.ca 

APPENDIX F 

SAMPLE CLAUSES 

 

1. Will Provisions – Trustee Powers 

 

A. RRSP Contribution 

IF at my death I have not made the maximum contributions which are deductible for 
income tax purposes in respect of any taxation year (including the year in which my 
death occurs) to registered retirement savings plans of which I am the annuitant or of 
which my wife, Wife Name, is the annuitant, and if my said wife survives me, I authorize 
and empower my Trustees in their absolute discretion to make all or any portion of such 
contributions on my behalf as my Trustees determine to a registered retirement savings 
plan of which my said wife is the annuitant (and whether such plan is in existence 
before the date of my death or not). I declare that my Trustees may exercise the 
foregoing power whether or not the exercise will have the effect of conferring an 
advantage on any one or more of the beneficiaries hereunder or could otherwise be 
considered as not being an impartial exercise by my Trustees of their duties hereunder. 
I also exonerate my Trustees from any responsibility for failure to exercise their 
discretion to make any contribution permitted by this clause howsoever such failure may 
arise. 

 

B. Power to Deal with Investment in Corporations and Partnerships  

I authorize and empower my Trustees to hold in my Secondary Estate any investment in 
or in connection with any company or corporation or partnership or limited partnership, 
(and notwithstanding that such shares or interests may or may not produce income or 
be appreciating in value) and I authorize and empower my Trustees to join in or take 
any action in connection with such investment or to exercise any rights, powers and 
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privileges which at any time may exist or arise in connection with any such investment 
to the same extent and as fully as I could if I were alive and the sole owner of such 
investment including the authority to wind up or otherwise discontinue any such 
company or partnership.  I also authorize my Trustees to retain as an investment of my 
Secondary Estate for such length of time as in their discretion they deem advisable any 
asset or other interest whatsoever acquired by them through the exercise of the powers 
hereinbefore given to them. 

C. Power Relating to Corporations  

I authorize my Trustees to incorporate any corporation or corporations under the 
laws of any jurisdiction in the world at the expense of my Secondary Estate for 
the purpose of investing the whole or any part of my Secondary Estate wholly or 
partly in shares or other securities of such corporation or corporations and my 
Trustees shall be authorized to subscribe for and take up the proportion of the 
increased capital in any corporation in which I or my Secondary Estate holds 
shares and to which, as shareholders, they may be entitled and to pay for the 
same out of the residue of my Secondary Estate or, in the alternative, sell their 
rights to such entitlement.  I further authorize my Trustees to subscribe for and 
pay for or purchase additional shares in any such corporation.  My Trustees are 
further authorized to join in any plan for the restructure or reorganization of any 
such corporation or the amalgamation of such corporation with any other 
corporation or for the sale of some or all of the assets of any such corporation.  In 
pursuance of any such plan, I authorize my Trustees to accept shares, securities, 
cash, rights or other interest in lieu of or in exchange for the shares held by my 
Secondary Estate in such corporation.  My Trustees are further authorized, in 
their absolute discretion, to enter into any voting trust, pooling or other 
agreement in connection with the interest of my Secondary Estate in such 
corporation and my Trustees may give any options they consider advisable with 
respect to any such interest.  Acting in the best interests of the beneficiaries 
under this my Secondary Will, my Trustees shall have the power and authority to 
deal with the interest held by my Secondary Estate in any such corporation to the 
same extent and as fully as I could if I were alive. 

 I also direct my Trustees to consider the implications of taxation on my 
 Secondary Estate and to consider using the powers provided to my Trustees to 
 implement various post-mortem strategies, including but not limited to a strategy 
 commonly referred to as a “pipeline strategy”. 
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D. Participation in Business  

Without in any way restricting the general power and discretion in this my Secondary 
Will given to my Trustees, I hereby specially authorize and empower them to carry on 
any business, whether incorporated or otherwise, which I may own, control, or in which I 
have an interest at the date of my death, for as long as my Trustees consider to be in 
the best interests of my Secondary Estate, and to do all things advisable for the carrying 
on, incorporation, winding up, amalgamation or disposal of any such business or 
interest as I could do if living. Nothing contained herein, however, shall absolve a 
Trustee from any obligations to my Secondary Estate which such Trustee may have in 
such Trustee’s personal capacity or as a partner, co-venturer, shareholder or director. 

 

E. Power to Make Elections   

I give to my Trustees absolute discretion from time to time and at any time or times to 
make or not to make any election or elections, determinations, distributions and/or 
allocations for the purposes of the Income Tax Act, or any similar legislation of any 
province or other jurisdiction in force from time to time as they in their absolute 
discretion deem to be in the best interests of my Secondary Estate and/or the 
beneficiaries, whether or not such election or elections, determinations, distributions 
and/or allocations may or would have the effect of conferring an advantage on any one 
or more of the beneficiaries or could otherwise be considered but for the foregoing as 
not being an impartial exercise by my Trustees of their duties hereunder or as not being 
the maintaining of an even hand among the beneficiaries.  Where any specific funds, 
shares or residue are created under this my Secondary Will my Trustees shall have the 
absolute power to determine which specific assets shall form such fund, share or 
residue, as the case may be, unless otherwise expressly provided in this my Secondary 
Will.  I specifically exonerate my Trustees from any responsibility with respect to any 
such elections, determinations, distributions and/or allocations if they act bona fide in 
the exercise of such power. 

[NTD: INCLUDES PREFERRED BENEFICIARY ELECTION, INCLUDE IF 
HENSON TRUST INCLUDED]  

I give to my Trustees absolute discretion from time to time and at any time or 
times to make or not to make any election or elections, determinations, 
designations, distributions (including, without limiting the generality of the 
foregoing, distributions of deemed or "phantom" income under the Income Tax 
Act) and/or allocations (including, without limiting the generality of the foregoing, 
allocating tax credits and allowances) for the purposes of the Income Tax Act, or 
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any similar legislation of any province or other jurisdiction in force from time to 
time as they in their absolute discretion deem to be in the best interests of my 
Primary Estate and/or the beneficiaries or a beneficiary, whether or not such 
election or elections, determinations, designations, distributions and/or 
allocations may or would have the effect of conferring an advantage on any one 
or more of the beneficiaries or could otherwise be considered but for the 
foregoing as not being an impartial exercise by my Trustees of their duties 
hereunder or as not being the maintaining of an even hand among the 
beneficiaries, including without limiting the generality of the foregoing, preferred 
beneficiary elections.  Where any specific funds, shares or residue are created 
under this my Will my Trustees shall have the absolute power to determine which 
specific assets shall form such fund, share or residue, as the case may be, 
unless otherwise expressly provided in this my Will.  I specifically exonerate my 
Trustees from any responsibility with respect to any such elections, 
determinations, distributions, designations and/or allocations if they act bona fide 
in the exercise of such power. 

 For greater certainty, notwithstanding that my Trustees and a beneficiary of my 
 Primary Estate or of any trust fund established hereunder, in respect of any 
 taxation year, jointly elect in the prescribed manner and within the prescribed 
 times set out in the Income Tax Act, that any part of the accumulating income for 
 the year of my Primary Estate, or of any trust fund established under this my Will, 
 is to be included in computing the income of such beneficiary for the year for 
 income tax purposes, such beneficiary shall not be entitled thereby to any 
 interest of any kind whatsoever in that portion of the accumulating income of my 
 Primary Estate, or of any trust fund established under this my Will, upon which 
 such beneficiary and my Trustees may have, from time to time, so elected to 
 form part of such beneficiary's income for income tax purposes and my Trustees 
 shall not be bound, in exercising their discretion, to distribute to such beneficiary 
 any amount of capital or income of my Primary Estate, or of any trust fund 
 established under this my Will, in respect of any portion of the accumulating 
 income of my Primary Estate, or of any trust fund established under this my Will, 
 upon which such beneficiary and my Trustees may have from time to time so 
 elected to form part of such beneficiary's income for income tax purposes. 

 

F. Capital or Income 

My Trustees shall have full power and discretion to determine whether any money or 
other property received by my Trustees is capital or income without being liable to any 
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person for the manner in which my Trustees shall exercise such discretion. Whenever 
the word “capital” appears in this my Secondary Will, it shall mean such part of my 
Secondary Estate as my Trustees may in the exercise of an unfettered discretion 
designate or treat as capital. Whenever the word “income” appears in this my 
Secondary Will, it shall mean such receipts, additions or accretions arising from, or 
accruing to, my Secondary Estate as my Trustees may, in an unfettered discretion, treat 
as income. Without restricting the generality of the foregoing, this discretion shall extend 
to and include stock dividends, amounts received on the liquation or winding up of any 
corporation and amounts which for the purpose the Income Tax Act would be treated as 
non-taxable dividends or capital dividends. 

 

G. Digital Assets 

Subject to the proviso set out at the end of this sub-paragraph 6(s) of this my 
Secondary Will, My Trustees shall have the power to access, handle, distribute 
and dispose of my Digital Assets and the power to obtain, access, modify, delete 
and control my passwords and other electronic credentials associated with my 
digital devices and Digital Assets. If I have prepared a memorandum, which may 
be altered by me from time to time subsequent to the execution of this my 
Secondary Will, with instructions concerning my Digital Assets and their access, 
handling, distribution and disposition, I direct my Trustees and the beneficiaries 
of this my Secondary Will to follow my instructions as outlined in that 
memorandum. 

(a) “Digital Assets” shall include but is not limited to the following:  

(i) Files stored on my digital devices, including but not limited to, 
desktops, laptops, tablets, peripherals, storage devices, mobile 
telephones, smartphones, and any similar digital device which 
currently exists or may exist as technology develops; and  

Emails received, email accounts, digital music, digital photographs, digital videos, 
software licenses, social network accounts, file sharing accounts, financial 
accounts, banking accounts, domain registrations, DNS service accounts, web 
hosting accounts, tax preparation service accounts, online stores, affiliate 
programs, other online accounts and similar digital items which currently exist or 
may exist as technology develops, regardless of the ownership of the physical 
device upon which the digital item is stored. 

 



6 
 

 H. NON-RESIDENT BENEFICIARY AND TRUSTEE 

(a) I anticipate that trusts under this my Secondary Will from time to time may 
 have at least one beneficiary who is a U.S. Person.  I authorize the 
 Trustees acting with respect to any such trust, in absolute their discretion, 
 to take any of the following actions to avoid or minimize the U.S. tax 
 otherwise imposed on accumulation distributions from foreign trusts, 
including: 

(b) In any taxation year of a trust created under this my Secondary Will that is 
not a U.S. Person but has any beneficiary (including a residual or 
contingent beneficiary) who is a U.S. Person, in addition to the powers 
granted in this my Secondary Will or by applicable law, the Trustees may 
distribute as much of the income and realized capital gains of the trust 
(whether current or accumulated) as would otherwise be treated as 
“undistributed net income” as defined in Section 665 of the Code.  Such 
distributions may be made to any one or more of the persons to whom 
income may be distributed, in amounts and proportions determined in the 
discretion of the Trustees, without regard to equality of distribution, for the 
purpose of minimizing the U. S. tax otherwise imposed on accumulated 
income.   

(c) In addition to his or her authority under applicable law and this my 
Secondary Will, the Trustees of any such trust, by a written instrument 
signed by the Trustees, may: 

(ii) designate one or more individuals or banks or trust companies who 
are U.S. Persons to act as additional or successor Trustees of the 
trust; 

(iii) resign as a Trustee of the trust; 

(iv) delegate control of any or all his, her or their duties to other 
Trustees or agents who are U.S. Persons, in the manner necessary 
to qualify such trust as a U.S. Person; 

(v) amend any provision of this My Secondary Will as it applies to the 
trust to the extent necessary to qualify the trust as a U.S. Person, 
without the approval of any court provided that consideration is 
given to any Canadian income tax implications of such an action; 
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(vi) remove all or part of the assets or the situs of administration of the 
trust from any jurisdiction to any State of the United States and 
elect that  

A. the courts of that State thereafter have primary jurisdiction 
over the administration of the trust, and  

B. that the law of that State thereafter governs the 
administration of the trust; or 

(vii) determine that the trust must be administered exclusively in the 
United States. 

(d) In the event that after the application of sub-paragraph 10(b) hereof, a 
trust under this my Secondary Will is a U.S. Person and it has any 
beneficiary who is a U.S. Person, the Trustees of such a trust may, in their 
absolute discretion direct that unless the Trustees of that trust who are 
U.S. Persons determine otherwise, no right or power granted by any 
provision of this my Secondary Will to any person who is not a U.S. 
Person may be exercised in a manner that would result in such trust failing 
to continue to qualify as a U.S. Person.  I intend the foregoing to preclude 
any Trustee who is not a U.S. Person from voting on any “substantial 
decision” (within the meaning of Section 7701(a)(30) of the Code) unless  

(viii) the Trustees who are U.S. Persons determine otherwise, or 

(ix) that Trustee’s voting power would not result in the trust failing to 
continue to qualify as a U.S. Person. 

If any Trustee is a U.S. Person, notwithstanding any other provision of such trust 
for which the Trustee is a U.S. Person, the following shall apply: 

(e) Such U.S. Person Trustee may not participate in any decision of the 
Trustees to exercise their discretion to distribute income or capital out of 
such trust for which the Trustee is a U.S. Person or any portion of it to 
such U.S. Person Trustee unless such distribution is made for the health, 
education, support or maintenance of such U.S. Person Trustee; and  

No payment or distributions out of such trust for which the Trustee is a U.S. 
Person or any portion of it shall be made in discharge or satisfaction of such U.S. 
Person Trustee’s legal obligations to any other person. 
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(f) The “Code” means the United States Internal Revenue Code of 1986, as 
amended. 

(g) “U.S. Person” means a “United States person” as defined in section 
7701(a)(30) of the Code. 

 

INCLUDE THE FOLLOWING CLAUSE ONLY WHERE THERE IS A 
TESTAMENTARY TRUST IN THE WILL] 

 

 I.  MAINTAIN TESTAMENTARY TRUST STATUS UNDER THE 
INCOME    TAX ACT   

NOTWITHSTANDING anything in this my Will to the contrary, during the term of 
any trust fund established pursuant to the provisions of this my Will, none of the 
administrative provisions of this my Will shall authorize or empower my Trustees 
to act in a manner which may jeopardize any trust fund established pursuant to 
the provisions of this my Will qualifying as a testamentary trust in accordance 
with the definition provided for in subsection 108(1) of the Income Tax Act or any 
successor section thereto, and more particularly in this regard my Trustees are 
prohibited from carrying out any act (through commission or omission) which may 
result in a trust fund established pursuant to this provisions of this my Will 
incurring a debt or any other obligation owed to, or guaranteed by, a beneficiary 
of such trust fund or any other person or partnership with whom any beneficiary 
of such trust fund does not deal at arm’s length other than as permitted in 
subsection 108(1) of the Income Tax Act or any successor section thereto. 

 

[INCLUDE THE FOLLOWING CLAUSE ONLYWHERE THERE IS A SPOUSAL 
TRUST IN THE WILL] 

 

J. MAINTAIN SPOUSAL TRUST  STATUS UNDER THE INCOME TAX 
ACT 

It is my intention to permit my Trustees to ensure that the Spousal Trust qualifies 
as an exclusive spousal trust under paragraph 70(6)(b) of the Income Tax Act.  If 
the effect of any provision of this my Will governing the administration of my 
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Primary Estate or any trust hereunder would be to preclude the Spousal Trust 
from qualifying as a spousal trust under paragraph 70(6)(b) of the Income Tax 
Act, then such provision shall not apply to, or with respect to, my Primary Estate 
or such trust. For greater certainty, none of the administrative provisions of this 
my Will shall authorize or empower my Trustees to act in a manner which may 
jeopardize the Spousal Trust established pursuant to sub-paragraph █ [Residue 
if Estate of Wife Survives] of this my Will from qualifying as an exclusive Spousal 
Trust in accordance with paragraph 70(6)(b) of the Income Tax Act or any 
successor section thereto and more particularly in this regard, my Trustees are 
prohibited from carrying out any act (through commission or omission) which may 
permit someone other than my said wife to directly or indirectly receive or 
otherwise obtain the use or benefit of the income or capital of the Spousal Trust 
during my said wife’s lifetime. 

 

2. Powers of Attorney for Property 

A. Estate Freezes 

My attorney shall be authorized in the administration of my property hereunder, 
to take such steps as he or she considers prudent to minimize tax payable on my 
death, including, without limitation, a reorganization or reorganizations of my 
property to effect, inter alia, an estate freeze;  

B. Digital Assets 

I authorize my attorney to have access, use, and control of my digital devices, 
including but not limited to, desktops, laptops, tablets, peripherals, storage 
devices, mobile phones, smartphones, and any similar digital device which 
currently exists or may exist as technology develops for the purpose of 
accessing, modifying, deleting, controlling, or transferring my digital assets;  

I authorize my attorney to have access, modify, delete, control, and transfer my 
digital assets, including but not limited to, my emails received, email accounts, 
digital music, digital photographs, digital videos, software licenses, social network 
accounts, file sharing accounts, financial accounts, banking accounts, domain 
registrations, DNS accounts, online stores, affiliate programs, other online 
accounts, and similar digital items which currently exist or may exist as 
technology develops;  
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I authorize my attorney to obtain, access, modify, delete, and control my 
passwords and other electronic credentials associated with my digital devices 
and digital assets described above; 

C. RRIF RRSP and TFSA  

With respect to any Registered Retirement Savings Plans ("RRSP"), Registered 
Retirement Income Funds ("RRIF"), and Tax Free Savings Accounts (collectively 
such "Plans"), which I may own, should it become advisable or necessary to 
convert an RRSP to an RRIF, or to change the institution at which any such 
Plans are held, I authorize and direct my attorney to maintain all beneficiary 
designations made by me in respect of all such Plans, such that my attorney 
shall be specifically authorized to designate the same beneficiary or beneficiaries 
of such Plans that I may have previously made, notwithstanding that in making 
such designation, my attorney may be considered to be exercising a power which 
may be seen to be akin to making a Will on my behalf. 

3. Inter Vivos Trusts 

Removal of Trustees 

(a) “Persons Entitled to Appoint Trustees” means: 

(i)  ● while he is alive and not suffering from a disability; 

(ii) after the death or disability of ●, ●; 

after the death or disability of both ● and ●, the person(s) appointed by ● by 
Deed or Will to so act, or, failing such appointment, the legal personal 
representative(s) of ● from time to time and at any time; 

(b) If and so often as a Trustee shall die or resign, the Persons Entitled to Appoint 
 Trustees shall have the power (but not the obligation unless there would be no 
 Trustees then remaining) to appoint, by deed in writing, a new Trustee or 
 Trustees and such new Trustee(s) shall thereafter hold the Trust Fund together 
 with the other Trustees (if any) subject to all the provisions and conditions hereof.  
 The Persons Entitled to Appoint Trustees shall also have a separate power to 
 increase or decrease the number of Trustees hereunder, and to appoint one or 
 more Trustees to fill any vacancy thereby created. Provided that, during any 
 period in which a Settlor is a Trustee hereof, there shall be at least three (3) 
 Trustees. 

Notwithstanding any other provisions hereof, a Trustee shall be ipso facto 
removed from office if such Trustee, being an individual, shall be found to be 
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suffering from a disability or if he shall become insolvent or be a bankrupt, 
whether discharged or not, or if such Trustee being a company, shall enter into 
liquidation, whether compulsory or voluntary other than voluntary liquidation for 
the purpose of amalgamation or reconstruction. 
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CAPACITY CHECKLIST: THE ESTATE PLANNING CONTEXT 
 
Capacity Generally  
 
There is no single definition of capacity, nor is there a general test or criteria to apply for 
establishing capacity, mental capacity, or competency.  
 
Capacity is decision-specific, time-specific and situation-specific in every instance, in that legal 
capacity can fluctuate. There is a legal presumption of capacity unless and until the presumption 
is legally rebutted.1  
 
Determining whether a person is or was capable of making a decision is a legal determination or 
a medical/legal determination depending on the decision being made and/or assessed.2  
 
In determining the ability to understand information relevant to making a particular decision, and 
to appreciate the consequences of making a particular decision, or not, the following capacity 
characteristics and determining criteria are provided for guidance purposes: 
 
Testamentary Capacity  
 
The question of testamentary capacity is almost wholly a question of fact.  
 
The assessment or applicable criteria for determining testamentary capacity to grant or revoke a 
Will or testamentary document, requires that the testator has the ability to understand the 
following: 
 

(a) The nature of the act of making a Will (or testamentary document) and its effects; 
 

(b) The extent of the property of which he or she is disposing of; and 
 

(c) The claims of persons who would normally expect to benefit under the Will (or 
testamentary document).3 
 

Further elements of the criteria applied for determining testamentary capacity that the testator 
must have, are:   
 

• A “disposing mind and memory” to comprehend the essential elements of making a Will;  

• A sufficiently clear understanding and memory of the nature and extent of his or her 
property; 

                                                             
1 Palahnuk v. Palahnuk Estate 2006 WL 1135614; Brillinger v. Brillinger -Cain 2007 Wl 1810585; Knox v. Burton 
(2005), 14 E.T.R. 3d) 27; Calvert v. Calvert [1997] O.J. No. 533 (G.D.) at p. 11(Q.L.), aff’d [1998] O.J. No 505 (C.A.) 
leave ref’d [1998] S.C.C.A. No. 161  
2  Estates, Trusts & Pension Journal , Volume 32, No. 3, May 2013 
3 Banks v. Goodfellow (1870) L.R. 5 QB. 549 (Eng. Q.B.) 
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• A sufficiently clear understanding and memory to know the person(s) who are the natural 
objects of his or her Estate; 

• A sufficiently clear understanding and memory to know the testamentary provisions he 
or she is making; and  

• A sufficiently clear understanding and memory to appreciate all of these factors in 
relation to each other, and in forming an orderly desire to dispose of his or her property. 4 

The legal burden of proving capacity is on those propounding the Will, assisted by a rebuttable 
presumption described in Vout v Hay5:  

“If the propounder of the Will proves that it was executed with the necessary formalities 
and that it was read over to or by a testator who appeared to understand it, the testator 
is presumed to have known and approved of its contents and to  have testamentary 
capacity.”  

Capacity to Make Testamentary Dispositions other than Wills 
 
The Succession Law Reform Act 6 defines a “Will” to include the following:  
 

(a) a testament, 

(b) a codicil, 

(c) an appointment by will or by writing in the nature of a will in exercise of a power, 
and 

(d) any other testamentary disposition. (“testament”)  

• A testamentary disposition may arguably include designations as part of an Estate Plan 
in a Will for example; For example, designations respecting RRSPs, RIFs, Insurances, 
Pensions, and others.7 Therefore, capacity is determined on the criteria applied to 
determining testamentary capacity 

 
• A testamentary disposition may arguably include the transfer of assets to a testamentary 

trust.8  The criteria to be applied, is that of testamentary capacity.  
 

• The capacity required to create an inter vivos trust is less clear. The criteria required for 
making a contract or a gift may be the applicable standard. If the trust is irrevocable, a 
more onerous criteria may be applied to assess capacity.  

 
 
 

                                                             
4 The test for testamentary capacity is addressed in the following cases: Murphy v. Lamphier (1914) 31 OLR 287 at 318;  Schwartz 
v. Schwartz, 10 DLR (3d) 15. 1970 CarswellOnt   243 [1970] 2 O.R. 61 (Ont.) C.A. ; Hall v. Bennett Estate (2003) 64 O.R. (3d) 191 
(C.A.) 277 D.L.R. (4th) 263; Bourne v. Bourne Estate (2003) 32 E.T.R. (2d) 164 Ont. S.C.J.); Key v. Key [2010] EWHC 408 (ch.) 
(BailII) 
5 Vout v Hay, [1995] 7 E.T.R. (2d) 209 209 (S.C.C.) at P 227 
6 R.S.O. 1990 c.s.26 as amended  subsection 1(1) 
7 S.51(10 of the Succession Law Reform Act 
8 S 1(1)(a) of the SLRA 
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Capacity to Grant or Revoke a Continuing Power of Attorney for Property 
(“CPOAP”) 
 
Pursuant to section 8 of the Substitute Decisions Act, 9 to be capable of granting a Continuing 
Power of Attorney for Property (“CPOAP”), a grantor requires the following:  
 

(a)  Knowledge of what kind of property he or she has and its approximate value; 

(b)  Awareness of obligations owed to his or her dependants; 

(c)  Knowledge that the attorney will be able to do on the person’s behalf anything in 
respect of property that the person could do if capable, except make a will, subject to 
the conditions and restrictions set out in the power of attorney; 

(d)  Knowledge that the attorney must account for his or her dealings with the person’s 
property; 

(e)  Knowledge that he or she may, if capable, revoke the continuing power of attorney; 

(f)   Appreciation that unless the attorney manages the property prudently its value may 
decline; and 

(g)  Appreciation of the possibility that the attorney could misuse the authority given to 
him or her. 

A person is capable of revoking a CPOAP if he or she is capable of giving one.10  

If a grantor is incapable of managing property, a CPOAP granted by him or her, can still be valid 
so long as he or she meets the test for capacity for granting that CPOAP at the time the CPOAP 
was made.11 

If, after granting a CPOAP, the grantor becomes incapable of giving a CPOAP, the document 
remains valid as long as the grantor had capacity at the time it was executed.12 
 
When an Attorney should act under a CPOAP 
 
If the CPOAP provides that the power granted, comes into effect when the grantor becomes 
incapable of managing property, but does not provide a method for determining whether that 
situation has arisen, the power of attorney comes into effect when: 

• the attorney is notified in the prescribed form by an assessor that the assessor has 
performed an assessment of the grantor’s capacity and has found that the grantor is 
incapable of managing property; or 

• the attorney is notified that a certificate of incapacity has been issued in respect of the 
grantor under the Mental Health Act 13  

                                                             
9 R. S.O. 1992, c 30,  as am. 
10 SDA, subsection 8(2) 
11 SDA, subsection 9(1) 
12 SDA, subsection 9(2) 
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Capacity to Manage Property 
 
The criteria for assessing the capacity to manage property is found at section 6 of the SDA.  
Capacity to manage property is ascertained by:  

(a) The ability to understand the information that is relevant in making a decision in the 
management of one’s property; and 

(b) The ability to appreciate the reasonably foreseeable consequences of a decision or 
lack of a decision. 14 

A person may be incapable of managing property, yet still be capable of making a Will.15 

Capacity to Grant or Revoke a Power of Attorney for Personal Care (“POAPC”) 

Pursuant to section 47 of the Substitute Decisions Act, to be capable of granting a Power of 
Attorney for Personal Care (“POAPC”), a grantor requires the following: 

(a) The ability to understand whether the proposed attorney has a genuine concern for 
the person’s welfare; and 

(b) The appreciation that the person may need to have the proposed attorney make 
decisions for the person.16 

 
A person who is capable of granting a POAPC is also capable of revoking a POAPC.17 

A POAPC is valid if at the time it was executed, the grantor was capable of granting a POAPC, 
even if that person was incapable of managing personal care at the time of execution.18   

When an Attorney should act under a POAPC 
 

• In the event that the grantor is not able to understand information that is relevant to 
making a decision concerning personal care, or is not able to appreciate the reasonably 
foreseeable consequences of a decision, or lack of decision, the attorney must act 
having regard to S.45.  

Capacity to Make Personal Care Decisions 

The criteria required to determine capacity to make personal care decisions is found at section 
45 of the SDA.  The criterion for capacity for personal care is met if a person has the following: 

(a) The ability to understand the information that is relevant to making a decision relating 
to his or her own health care, nutrition, shelter, clothing, hygiene or safety; and 

(b) The ability to appreciate the reasonably foreseeable consequences of a decision or 
lack of decision.   

                                                                                                                                                                                                    
13 R.S.O. 1990, c. M.7  
14 See also Re. Koch 1997 CanLII 12138 (ON S.C.) 
15 Royal Trust Corp. of Canada v. Saunders, [2006] O.J. No. 2291 
16 SDA, subsection 47(1)  
17 SDA, subsection 47(3) 
18 SDA, subsection 47(2) 



 
 
 

5 
 

 
“Personal care” is defined as including health care, nutrition, shelter, clothing, hygiene or safety.   
 
Capacity under the Health Care Consent Act, 199619 
 
Subsection 4(1) of the Health Care Consent Act, 1996 (HCCA) defines capacity with respect to 
treatment, admission to a care facility or a personal assistance service as follows: 

(a) The ability to understand the information that is relevant to making a decision about 
the treatment, admission or personal assistance service; and 

(b) The ability to appreciate the reasonably foreseeable consequences of a decision or 
lack of decision.  
 

Capacity to Contract  
 
A contract is an agreement that gives rise to enforceable obligations that are recognized by law.  
Contractual obligations are distinguishable from other legal obligations on the basis that they 
arise from agreement between contracting parties.20 
A contract is said to be valid where the following elements are present: offer, acceptance and 
consideration.21 
Capacity to enter into a contract is defined by the following: 

(a) The ability to understand the nature of the contract; and 

(b) The ability to understand the contract’s specific effect in the specific circumstances.22 

Capacity to Gift 
 
In order to be capable of making a gift, a donor requires the following: 

(a)  The ability to understand the nature of the gift; and 

(b) The ability to understand the specific effect of the gift in the circumstances.23 
 

The criteria for determining capacity must take into consideration the size of the gift in question.  
For gifts that are of significant value, relative to the estate of the donor, the test for testamentary 
capacity arguably may apply.24  
 
Capacity to Marry 
 
A person is mentally capable of entering into a marriage contract only if he/she has the capacity 
to understand the nature of the contract and the duties and responsibilities it creates.25 

                                                             
19 S.O. 1996, C.2 Schedule A 
20 G.H. Treitel, The Law of Contract, 11th ed. (London: Sweet & Maxwell, 2003). 
21 Thomas v. Thomas (1842) 2 Q.B. 851 at p. 859  
22 Bank of Nova Scotia v Kelly (1973), 41 D.L.R. (3d) 273 (P.E.I. S.C.) at 284; Royal Trust Company v Diamant, [1953] (3d) D.L.R. 

102 (B.C.S.C.) at 6 
23 Royal Trust Company  v. Diamant, Ibid. at 6; and Bunio v. Bunio Estate [2005] A.J. No. 218 at paras. 4 and 6 
24 Re Beaney (1978), [1978] 2 All E.R. 595 (Eng. Ch. Div.), Mathieu v. Saint-Michel[1956] S.C.R. 477 at 487 
25 Hart v Cooper (1994) 2 E.T.R. (2d) 168, 45 A.C.W.S. (3D) 284 (B.C.S.C.) 
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A person must understand the nature of the marriage contract, the state of previous marriages, 
one’s children and how they may be affected by the marriage.26 
Arguably the capacity to marry is commensurate with the requisite criteria to be applied in 
determining capacity required to manage property.27 

The capacity to separate and divorce is arguably the same as required for the capacity to 
marry.28 

Capacity to Instruct Counsel 
 
There exists a rebuttable presumption that an adult client is capable of instructing counsel.  
 
To ascertain incapacity to instruct counsel, involves a delicate and complex determination 
requiring careful consideration and analysis relevant to the particular circumstances. An 
excellent article to access on this topic: “Notes on Capacity to Instruct Counsel” by Ed 
Montigny.29 
 
Issues Related to Capacity 
 
Undue Influence 
 
Undue influence is a legal concept where the onus of proof is on the person alleging it.30   
Case law has defined “undue influence” as any of the following:   

• Influence which overbears the will of the person influenced, so that in truth, what he or 
she does is not his or her own act; 

• The ability to dominate one’s will, over the grantor/donor/testator; 

• The exertion of pressure so as to overbear the volition and the wishes of a testator;31   

• The unconscientious use by one person of power possessed by him or her over 
another in order to induce the other to do something; and  

• Coercion 32 

The hallmarks of undue influence include exploitation, breach or abuse of trust, manipulation, 
isolation, alienation, sequestering and dependancy.  
 

                                                             
26 Barrett Estate v. Dexter (2000), 34 E.T.R. (2d) 1, 268 A.R. 101 (Q.B.) 
27 Browning v. Reane (1812), 161 E.R. 1080, 2 Phill.ECC 69; Spier v. Spier (Re) [1947] W.N. 46 (P.D.); and Capacity to Marry and 
the Estate Plan, The Cartwright Group Ltd. 2010, by K. Whaley, M. Silberfeld, H. McGee and H. Likwornik  
28  A.B. v C.D. (2009) BCCA 200 (CanLII), leave to appeal to S.C.C. denied October 22, 2009, [2009] 9 W.W.R. 82; and Calvert 
(Litigation Guardian of) v Calvert, 1997 CanLII 12096 (O.N.S.C.), aff’d 1998 CarswellOnt 494 
29 Ed Montigny is a staff lawyer at ARCH Disability Law Centre.  These ‘Notes’ rely heavily on the version prepared by Phyllis 
Gordon, former Executive Director of ARCH Disability Law Centre (2000-2007). These materials were initially prepared for the 27 
November 2003 Continuing Legal Education Program titled “A Disability Law Primer,” sponsored by ARCG, Pro Bono Law Ontario, 
the Law Foundation of Ontario and the Law Society of Upper Canada. They were updated in 2011. 
30 Longmuir v. Holland (2000), 81 B.C.L.R. (3d) 99, 192 D.L.R. (4th) 62, 35 E.T.R. (2d) 29, 142 B.C.A.C. 248, 233  W.A.C. 248, 2000 
BCCA 538, 2000 CarswellBC 1951 (C.A.) Southin  J.A. ( dissenting in part); Keljanovic Estate v. Sanseverino (2000), 186 D.L.R. 
(4th) 481, 34 E.T.R. (2d) 32, 2000 CarswellOnt 1312 (C.A.); Berdette v. Berdette (1991), 33 R.F.L. (3d) 113, 41 E.T.R. 126, 3 O.R. 
(3d) 513, 81 D.L.R. (4th) 194, 47 O.A.C. 345, 1991 CarswellOnt 280 (C.A.); Brandon v. Brandon, 2007, O.J. No. 2986, S.C. J. ; Craig 
v. Lamoureux 3 W.W.R. 1101 [1920] A.C. 349 ; Hall v. Hall (1868) L.R. 1 P & D.  
31 Dmyterko Estate v. Kulilovsky (1992) 46 E.T.R.; Leger v. Poirier [1944] S.C.R. 152, at page 161-162 
32 Wingrove v. Wingrove (1885) 11 P.D. 81 
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The timing, circumstances and magnitude of the result of the undue influence may be sufficient 
to prove undue influence in certain circumstances and may have the result of voiding a Will.33 
Actual violence, force or confinement could constitute coercion.  Persistent verbal pressure may 
do so as well, if the testator is in a severely weakened state as well.34  
 
Undue influence does not require evidence to demonstrate that a testator was forced or coerced 
by another under some threat or inducement.  One must look at all the surrounding 
circumstances and determine whether or not there was a sufficiently independent operating 
mind to withstand competing influences. 35 
 
Psychological pressures creating fear may be tantamount to undue influence.36 
 
A testamentary disposition will not be set aside on the ground of undue influence unless 
established on a balance of probabilities that the influence imposed was so great and 
overpowering that the document … “cannot be said to be that of the deceased.”37 
Undue influence must be corroborated. 38 
 
Suspicious circumstances will not discharge the burden of proof required.39 
 
* See Undue Influence Checklist 

Suspicious Circumstances 
 
Suspicious circumstances relating to a Will may be raised by and is broadly defined as: 

(a) circumstances surrounding the preparation of the Will; 

(b) circumstances tending to call into question the capacity of the testator; or 

(c) circumstances tending to show that the free will of the testator was overborne by 
acts of coercion or fraud.40 

The existence of delusions (non-vitiating) may be considered under the rubric of suspicious 
circumstances and in the assessment of testamentary capacity.41 
 

This checklist is intended for the purposes of providing information and guidance only.  This checklist 
is not intended to be relied upon as the giving of legal advice and does not purport to be exhaustive. 
 
Whaley Estate Litigation                                 2013                                                

                                                             
33 Scott v Cousins (2001), 37 E.T.R. (2d) 113 (Ont. S.C.J.) 
34 Wingrove v. Wingrove (1885) 11 P.D. 81 
35 Re Kohut Estate (1993), 90 Man. R. (2d) 245 (Man. Q.B.) 
36 Tribe v Farrell, 2006 BCCA 38  
37 Banton v. Banton [1998] O.J. No 3528 (G.D.) at para 58  
38 S. 13 of the Ontario Evidence Act:  In an action by or against the heirs, next of kin, executors, administrators or assigns of a 
deceased person, an opposite or interested party shall not obtain a verdict, judgment or decision on his or her own evidence in 
respect of any matter occurring before the death of the deceased person, unless such evidence is corroborated by some other 
material evidence. R.S.O. 1990, c. E.23, s. 13.;  Orfus Estate v. Samuel & Bessie Orfus Family Foundation, 2011 CarswellOnt 
10659; 2011 ONSC 3043, 71 E.T.R. (3d) 210, 208 A.C.W.S. (3d) 224 
39Vout v Hay, at p. 227 
40 Eady v. Waring (Ont. C.A.) 974; Scott v. Cousins, [2001] O.J. No 19; and Barry v. Butlin, (1838) 2 Moo. P.C. 480  12 E.R.1089;  
Vout v Hay, [1995] 7 E.T.R. (2d) 209 209 (S.C.C.) 
41 Laszlo v Lawton, 2013 BCSC 305 (CanLII)  
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SUMMARY OF CAPACITY CRITERIA  
 
The following is a synopsis which attempts to summarize the various criteria or 
factors, and/or ‘test’ so to speak respecting certain decisional capacity evaluations: 
 
CAPACITY 
TASK/DECISION 

SOURCE  DEFINITION OF CAPACITY 

Manage property SDA, s. 6 (a) Ability to understand the information that is relevant 
in making a decision in the management of one’s 
property; and  
(b) Ability to appreciate the reasonably foreseeable 
consequences of a decision or lack of a decision. 

Make personal care 
decisions 

SDA, s. 45 

 

(a) Ability to understand the information that is relevant 
to making a decision relating to his or her own health 
care, nutrition, shelter, clothing, hygiene or safety; and 
(b) Ability to appreciate the reasonably foreseeable 
consequences of a decision or lack of decision.   

Grant and revoke a 
POA for Property 

 

SDA, s. 8 (a) Knowledge of what kind of property he or she 
has and its approximate value; 
(b) Awareness of obligations owed to his or her 
dependants; 
(c) Knowledge that the attorney will be able to do 
on the person’s behalf anything in respect of 
property that the person could do if capable, 
except make a will, subject to the conditions and 
restrictions set out in the power of attorney; 
(d) Knowledge that the attorney must account for 
his or her dealings with the person’s property; 
(e) Knowledge that he or she may, if capable, 
revoke the continuing power of attorney; 
(f) Appreciation that unless the attorney manages 
the property prudently its value may decline; and 
 
(g) Appreciation of the possibility that the attorney 
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CAPACITY 
TASK/DECISION 

SOURCE  DEFINITION OF CAPACITY 

could misuse the authority given to him or her. 
Grant and revoke a 
POA for Personal 
Care 

SDA, s. 47 (a) Ability to understand whether the proposed 
attorney has a genuine concern for the person’s 
welfare; and 
(b) Appreciation that the person may need to have the 
proposed attorney make decisions for the person. 

Contract Common law (a) Ability to understand the nature of the 
contract; and 
(b) Ability to understand the contract’s specific effect in 
the specific circumstances. 

Gift Common law (a) Ability to understand the nature of the gift; and 
(b) Ability to understand the specific effect of the 
gift in the circumstances. 

In the case of significant gifts (i.e. relative to the 
estate of the donor), then the test for testamentary 
capacity arguably applies.  Intention is a factor in 
determining the gift. 

Make a Will Common law (a) Ability to understand the nature and effect of 
making a Will; 
(b) Ability to understand the extent of the property 
in question; and 
(c) Ability to understand the claims of persons who 
would normally expect to benefit under a will of the 
testator. 

Revoke a Will Common law (Same as above – to Make a Will) 

Make a codicil Common law (Same as above – to Make a Will) 

Make a 
testamentary 
designation 

Common law (Same as above – to Make a Will) 

Create a trust Common law (a) Ability to understand the nature of the trust; 
and  
(b) Ability to understand the trust`s specific effect in the 
specific circumstances. 

In cases of a testamentary trust, the test for 
testamentary capacity applies. 

 
Capacity to marry Common law Ability to appreciate the nature and effect of the 

marriage contract, including the responsibilities of the 
relationship, the state of previous marriages, and the 
effect on one`s children. 

Also possibly required: capacity to manage property 
and the person 

Dr. Malloy1 stated that for a person to be capable of 
marriage, he or she must understand the nature of the 
marriage contract, the state of previous marriages, as 

                                                             
1 Barrett Estate v. Dexter (2000), 34 E.T.R. (2d) 1, 268 A.R. 101 (Q.B.) 
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CAPACITY 
TASK/DECISION 

SOURCE  DEFINITION OF CAPACITY 

well as his or her children and how they may be 
affected.  

Capacity to separate Common law Ability to appreciate the nature and consequences of 
abandoning the marital relationship (same as capacity 
to marry)2. 

Capacity to divorce Common law Ability to appreciate the nature and consequences of a 
divorce (same as capacity to marry)3. 

Capacity to give 
evidence  

Ontario Evidence 

Act, R.S.O. 1990, 

c..E.23, S 18(1), 

18(2), 18(3)4 

 

 

Canada Evidence 

Act, R.S.C. 1985, 

c.C-5, S. 16(1)5 

18. (1) A person of any age is presumed to be competent to 
give evidence. 1995, c. 6, s. 6 (1). 
Challenge, examination 
(2) When a person’s competence is challenged, the judge, 
justice or other presiding officer shall examine the person. 
1995, c. 6, s. 6 (1). 
Exception 
(3) However, if the judge, justice or other presiding officer is 
of the opinion that the person’s ability to give evidence might 
be adversely affected if he or she examined the person, the 
person may be examined by counsel instead. 1995, c. 6, s. 6 
(1). 
 
 
Witness whose capacity is in question 
16. (1) If a proposed witness is a person of fourteen years of 
age or older whose mental capacity is challenged, the court 
shall, before permitting the person to give evidence, conduct 
an inquiry to determine 
(a) whether the person understands the nature of an oath or 
a solemn affirmation; and 
(b) whether the person is able to communicate the evidence 

 
 
 
 
 
 
 
 
 
 
 
 
 

This summary of capacity tests is intended for the purposes of providing information and guidance 
only.  This summary of capacity tests is not intended to be relied upon as the giving of legal 
advice and does not purport to be exhaustive. 
 
Kimberly A. Whaley, Whaley Estate Litigation                   April 2013  

 

                                                             
2 Calvert (Litigation Guardian of ) v. Calvert, 1997 CanLII 12096 (ON S.C.), aff’d 1998 CarswellOnt 494; 37 O.R. (3d) 221 (C.A.), 
106 O.A.C. 299, 36 R.F.L. (4th) 169, leave to appeal to S.C.C. refused May 7, 1998 [Calvert] 
3 Calvert 
4 Ontario Evidence Act, R.S.O. 1990, c..E.23, S 18(1), 18(2), 18(3) 
5 Canada Evidence Act, R.S.C. 1985, c.C-5, S. 16(1) 
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