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Neuberger v. York1 

In 2010, Chaim Neuberger (“Chaim”) made a primary and secondary will by which he disposed 

of his estate to his daughters Myra and Edie, who were appointed as his estate trustees. In 

2004, Chaim had prepared a set of primary and secondary wills which divided the assets 

equally between Myra and Edie and their families. However, due to an estate freeze effected by 

Chaim in 2010, Edie alleged that the intended equality of the 2004 wills was no longer 

maintained. The practical effect of the estate freeze was that Myra’s share exceeded Edie’s by 

$13 million. 

Edie challenged the validity of the 2010 wills, alleging that her father lacked testamentary 

capacity at the time of their execution. Myra contended that the challenges to the 2010 wills 

were barred by the equitable doctrines of estoppel by representation and estoppel by 

convention.  

Edie took numerous steps in her capacity as estate trustee of the 2010 wills. Most notably, she 

sought to obtain medical records from Chaim’s physician     and OHIP; redeemed preference 

shares of the company her father had left her control of; and initiated legal proceedings and took 

certain steps in them. However, few of the key aspects of administration of the estate had taken 

place. No certificate of appointment of estate trustee had been obtained under the 2010 wills 

nor had there been any distributions made from the estate.  

At trial, 2 Justice Greer granted Myra’s motion to dismiss Edie’s will challenge. She held that, 

having purposefully acted in her capacity as estate trustee, Edie was estopped by the doctrines 
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of estoppel by representation and estoppel by convention from challenging the validity of the 

will.  

The Court of Appeal overturned Justice Greer’s decision, effectively shutting the door on the 

proposition that estoppel by representation and/or convention can be used as a defense to a 

challenge to the validity of a will. The Court of Appeal reviewed the authorities cited by Justice 

Greer and held that there was no jurisprudential basis for the application of the doctrine of 

estoppel in will challenge cases.3  

The Court also held that the use of estoppel in such cases “is antithetical to the policy 

considerations which govern probate”. The Court of Appeal explained that, unlike a private 

document, “a dispute about a will’s validity engages interests that go beyond those of the parties 

to the dispute and extend to the testator and the public” and that “once a testamentary 

instrument is probated, it speaks to society at large”.4 Therefore, it is pivotal that courts ensure 

that only valid wills are probated.  

In a private dispute, estoppel is used to create transactional certainty between the parties. 

Probate, however, is an announcement to the general public that the testamentary instrument 

represents the testator’s true testamentary intentions. Estopping a party from having the validity 

of a will determined has larger implications than the outcome of a dispute between two sisters, 

and would preclude the court from satisfying its duty to the testators, beneficiaries and to the 

public at large. The Court of Appeal concluded by explaining that Rule 755 provides courts with 
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enough discretion that it can vet meritless claims for itself and that there is no need for the 

doctrine of estoppel in this area of the law.6  

Rule 75  

In Neuberger, the Court of Appeal also determined whether or not rule 75 gives an interested 

person an automatic right to have a will proved in solemn form.  

Rule 75.017 reads as follows: “An estate trustee or any person appearing to have a financial 

interest may make an application under rule 75.06 to have a testamentary instrument that is 

being put forward as the last will of the deceased proved in such a manner as the court directs.” 

Immediately one can see that rule 75.01 only empowers an interested person to make an 

application to the court under rule 75.06 to have a testamentary instrument proved in such a 

manner as the court directs. Proof in solemn form could be one of the manners in which the 

court directs to have the testamentary instrument proven, but this would be at the court’s 

discretion.  

The court’s power and discretion comes from rule 75.06(3) which reads: 

On an application or motion for directions, the court may direct, 

a. The issues to be decided; 

b. Who are the parties, who is plaintiff and defendant and who is submitting rights to the 

courts; 

c. Who shall be served with the order for directions, and the method and times of service; 

d. Procedures for bringing the matter before the court in a summary fashion, where 

appropriate; 
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e. That the plaintiff file and serve a statement of claim; 

f. That an estate trustee be appointed during litigation, and file such security as the court 

directs; and  

g. Such other procedures as are just. [Emphasis added.]8 

In short, an interested person can request that the court have a testamentary instrument proven 

in solemn form – however, he or she cannot require it.  

The Court of Appeal outlined the correct approach to rule 75.06 and explained that the 

“applicant or moving party must adduce, or point to, some evidence which, if accepted, would 

call into question the validity of the testamentary instrument that is being propounded. If the 

applicant or moving party fails in that regard or if the propounder of the testamentary instrument 

successfully answers the challenge, then the application or motion should be dismissed. If on 

the other hand, the applicant or moving party adduces or points to evidence that calls into 

question the validity of the testamentary instrument which the propounder does not successfully 

answer, the court would generally order that the testamentary instrument be proved. In 

determining the manner in which the instrument be proved, the court would have recourse to the 

powers under rule 75.06(3).9 

The Court of Appeal is effectively saying that it requires a minimal evidentiary threshold before it 

can move forward with litigation that will undoubtedly be costly to an estate. Estate disputes can 

be complex, and often times there are disgruntled relatives involved that will request proof in 

solemn form without much basis for requiring so. This filtration method helps the court to ensure 

that there is a foundation behind a will challenge and eliminate boiler plate challenges.  
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This decision provides estate practitioners with some insight on how to effectively serve their 

clients. While the moving party is provided with the opportunity to establish the minimal 

evidentiary threshold; the propounders of the will also have the opportunity to challenge this 

evidence. Therefore, propounders should not roll over on boiler plate challenges and would be 

well served to bring a summary judgment motion in cases where it is clear the evidence is 

lacking. This would require a strong evidentiary foundation on the part of the propounder but 

can eliminate further proceedings by having objections dismissed early on.  

The Court of Appeal cited Smith Estate v. Rotstein10 to illustrate the former. In Rostein, the 

propounder’s daughter objected to the will, alleging lack of knowledge; approval by the testator; 

and/or undue influence. The propounder’s brought a summary judgment motion to dismiss the 

notice of objection and were successful. The court granted the motion and the Court of Appeal 

upheld that decision writing that there was not “a scintilla of evidence that the [challenged will 

and codicils] are invalid”.11 

Limitations Defense in a Will Challenge  

Leibel v. Leibel12 

Eleanor Leibel (“Eleanor”) executed a set of wills on April 9, 2011, naming her husband and her 

sister as her estate trustees. She died on June 4, 2011 leaving behind two sons: Blake and 

Cody. Following their parent’s divorce, Blake lived with his mother, while Cody was raised by his 

father. Eleanor’s wills provided more for Blake than for Cody. 

On September 5, 2013, Blake brought an application for a declaration that the wills were not 

valid as Eleanor lacked the testamentary to execute them. The estate trustees and other 
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interested parties (the "Respondents") brought a motion for an order dismissing Blake's 

application on the grounds that it was barred by sections 4 and 5 of the Limitations Act.13 Justice 

Greer ruled in favour of the Respondents while stipulating that the limitation period began 

running from the date of Eleanor's death.  

Justice Greer held that Blake had the requisite information to commence a will challenge on or 

before July 31, 2011. By July 31, 2011, Blake knew his mother had passed; knew that his 

mother suffered from brain cancer; knew that Eleanor had changed previous wills and that he 

was named the sole beneficiary and estate trustee under some of those wills; and had received 

copies of the will in question.  

In her decision, Justice Greer wrote: 

"In my view, with the passage of the new Act in 2002, the Legislature placed a two-year 

limitation on the bringing on of actions, subject to the discoverability principle, in order to prevent 

exactly what Blake is trying to do, that is, circumvent the limitation by claiming, late in time. that 

the 2011 Wills were invalid. To say that every next-of kin has an innate right to bring on a will 

challenge at any time as long as there are assets still undistributed or those than can be traced, 

would put all estate trustees in peril of being sued at any time. There is a reason why the 

Legislature replaced the six-year limitation period in favour of a two-year limitation".14 

This decision provides some clarity for estate practitioners and will continue to do so as the 

courts begin to apply it. There are, however, some questions that remain unanswered. Justice 

Greer’s decision highlights the fact that Blake’s will challenge claimed consequential relief in the 

form of an Order revoking the grant of the Certificate of Appointment of Estate Trustee, among 
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other orders and declarations15. This was in response to Blake’s claim that his will challenge 

was not a “claim” as defined by the Act and that he was only seeking a declaration.  

Section 1 of the Act defines a claim as “a claim to remedy an injury, loss or damage that 

occurred as a result of an act or omission”.16 Had Blake Leibel simply been seeking a 

declaration that the will was invalid and no consequential relief, would Justice Greer have ruled 

the same way? 

Summary 

Both Neuberger and Leibel provide those involved in estates administration with a great deal of 

clarity. However, there is some obvious tension between the policy considerations that factored 

into the two decisions. While Neuberger recognizes the importance of granting probate only to 

valid wills; Leibel outlines the need for estate trustees to have some certainty in their dealings 

and avoid having to worry about being sued several years after the estate has been 

administered. Leibel essentially stipulates that, if a beneficiary, or an interested party knows that 

a will is invalid for any reason but refuses to act on their rights within the parameters of the Act, 

the courts will have to ignore the information pointing to the will being invalid as the claim is 

barred by the Act. With the Court of Appeal’s concise breakdown of rule 75, it is clear that the 

courts are seeking to balance the often conflicting rights of estate trustees and beneficiaries but 

are doing so within the parameters of the existing jurisprudence and legislation.  
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