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INTRODUCTION 
 

In the 19th century, testators enjoyed the right to dispose of their property as they saw 

fit. The harsh effect of testamentary autonomy, which fell disproportionately on women 

and children, was that many a widow and child were left penniless after the death of a 

husband or father. In the modern era, legislatures and courts have been increasingly 

motivated by contemporary values of equality, social expectations and justice to 

balance the freedom of an individual to make a will with the needs and interests of the 

testators’ spouses and children.  

Various statutory, common law and equitable claims are now available to spouses, 

children and other close relations of the testator (or intestate deceased) to redress the 

testator’s failure to properly satisfy their legitimate needs, claims, rights and interests.  

The distinctly modern development of the blended, complex or fractured family 

(“blended family”) means that today’s estate solicitors and executors must always 

consider the possibility of family law claims against the estate. In a blended family, a 

spouse has remarried or entered into a new common law relationship after the 

breakdown of a previous spousal relationship; one or both of the partners have children 

from a previous relationship; and/or the partners have a child of their current 

relationship.  

In simple, non-blended, families, interests are typically well-aligned and disputes 

therefore less likely to occur. The disputes that do arise are typically the result of 

personal grievances or bad conduct. By contrast, in blended families, different family 

factions are connected only through the testator. These factions likely have inherently 

competing interests. There need be no spark of personal conflict to set parties against 

each other. Unless the testator took care to make a well-considered estate plan and 

hopefully to discuss it with all of the family factions, there is a natural tendency for 

competing claims to emerge after death.  
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The estate solicitor and estate trustee must be aware of potential family law claims, 

applicable limitation periods, the consequences of ignorance, and the steps that they 

can take to protect themselves from negligence and breach of fiduciary duty claims, 

and, moreover, to resolve the underlying issues.  

The goal of this article is not to provide an exhaustive treatise on the law – far from it – 

but rather to provide an overview of the types of family law claims that might arise in the 

administration of an estate so that the estate solicitor and estate trustee can identify and 

deal with them promptly and appropriately.  

We begin this paper with an overview of the legal basis for claims by surviving spouses 

and children against estates: 

 Revocation of wills on marriage and inheritance upon intestacy; 

 Revocation of gifts to a spouse upon divorce; 

 Division of matrimonial property after death and spousal elections pursuant to 
the Family Law Act; 

 Enforcement of support orders against estates; 

 Enforcement of domestic contracts against estates; 

 Unjust enrichment claims; 

 Proprietary estoppel claims; and 

 Challenges to joint title and the ownership of jointly held assets. 

This article does not cover dependants’ support claims under Part V of the Succession 

Law Reform Act nor rights with respect to a matrimonial home. These topics are 

covered in the companion article by Ambie Edgar-Chana, “Family Law Issues On 

Death: Income Tax, The Matrimonial Home And Support Obligations”. Both articles 

should be read together for an overview of the typical family law issues that arise in the 
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administration of estates.  

In the modern era, family law issues in estates are already prevalent and are likely to 

continue increasing over the next few decades. As a preface to a discussion of the legal 

issues, the next section provides a brief survey of the history of family law reform and 

the changing demographics of Canada. Although this is somewhat tangential to the 

objectives of this article, this discussion highlights two important points worth knowing: 

1) there is a large and growing business opportunity for lawyers practicing in wills and 

estates; and 2) family law issues now form part of the core knowledge and skills of a 

competent estate solicitor. 

THE RISE OF THE BLENDED FAMILY 

 

Competing claims in blended families were comparatively rare as recently as the late 

1960s. Divorce was historically less common and re-partnership outside of marriage did 

not necessarily result in new legal rights, particularly property rights, arising between the 

new partners.  

 

Before the passage of the Divorce Act, 1968, obtaining a divorce was difficult. In 

Ontario, the primary grounds for divorce were adultery, cruelty or abandonment. The 

Divorce Act, 1968, somewhat liberalized the grounds for a divorce. Still, a full no-fault 

divorce based on one year of separation without a trial was not available until the 

passage of the Divorce Act, 1985. Furthermore, a common law partner was not entitled 

to make a claim for dependant’s support in Ontario until 1977.1 Because divorce was 

uncommon, so too was remarriage, and therefore subsequent support claims by new 

partners/spouses.  

 

It has only been 46 years since the Divorce Act, 1968, and 28 years since the Divorce 

                                            
1
 Succession Law Reform Act, 1977, S.O. 1977, c. 40, which replaced the prior Dependants’ Relief Act, R.S.O. 1970, 

c. 126. Also see Butt, Re, 1986 CarswellOnt 655, 22 E.T.R. 120, 53 O.R. (2d) 297 at para. 21. 
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Act, 1985, came into force. A Canadian who is 80 years old today – just about the 

current average lifespan in Canada – would have been 34 years old at the advent of the 

initial wave of liberalized divorce. The same Canadian would have been 52 years old 

when the path to divorce was broadened in 1985. The point being, people dying at an 

average old age in 2014 were already in their middle ages when these new rights of 

divorce first arose. They have had a more limited time to develop legal obligations 

arising out of the establishment of blended families than a person who came of age into 

this regime when it was already established. 

 

People who reached the age of majority in the era of common law dependants’ support 

legislation are approximately 50 years old and younger in 2014. Those who reached the 

age of majority in the era of no-fault divorce are approximately 42 years old and 

younger in 2012. This is the first generation that has had, for its members’ entire adult 

lives, the opportunity to develop a web of competing family claims. This generation will 

reach their average lifespan in about 25 to 35 years. It seems likely that, even if the 

demographics of blended families stabilize in the near future, the legal system can 

expect a continued influx of family disputes for a longer period of time as death catches 

up to the social arrangements that this generation has adopted in life.  

 

This is not the only factor suggesting the continued growth of estate litigation in complex 

families. Recent data suggests that the demographics have not yet stabilized and 

growth in the number of blended families continues. The 2011 Census data on families, 

households and marital status data shows that people are choosing family structures 

that are prone to more complicated personal and legal relationships:2 

 

• Between 2006 and 2011, the number of common-law couples rose 13.9% 

to nearly 3 million couples. This was more than four times the increase for 

married couples, which was only 3.1%; 

                                            
2
 Statistics Canada, Families and Households Highlight Tables, 2011 Census, http://www.statcan.gc.ca/pub/89-625-

x/2007002/t/4055015-eng.htm, accessed November 1, 2012. 

http://www.statcan.gc.ca/pub/89-625-x/2007002/t/4055015-eng.htm
http://www.statcan.gc.ca/pub/89-625-x/2007002/t/4055015-eng.htm
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• Same-sex couples account for 64,575 families in Canada, an increase of 

42.4% from 2006. 43,560 of these couples are in common-law 

relationships; 

• Of the 3,684,675 Canadian couples with children, 12.6% of them, or 

464,269 families, are stepfamilies with one or more children not 

biologically related to one of the parents; 

• 41% of stepfamilies are “complex” stepfamilies, where there is at least one 

child of both parents as well as at least one child of one parent only; and 

• Married couples declined from 91.6% of all families in 1961 to 67.0% in 

2011. 

 

These trends demonstrate an increase in competing family interests. It is also 

noteworthy that common law spouses were much less likely than married spouses to 

use a lawyer following the breakdown of a relationship. While 58.2% of separating 

spouses and 76.0% of divorcing spouses sought advice, only 25.3% of separating 

common law spouses did the same.3  

 

The high rate of separation and divorce, increasing prevalence of unmarried cohabiting 

partners, recognition of the equality of same-sex partnerships that are frequently 

common law, and the relatively modern availability of divorce and common law spousal 

claims make it necessary for practitioners to continue to increase their awareness of the 

issues that arise in blended families.  

 

CLAIMS, RIGHTS, AND INTERESTS OF FAMILY MEMBERS IN 
ESTATES 

 
The sections that follow set out the basic legal and financial rights and obligations that 

can arise on the death of a spouse or parent.  

                                            
3
 Statistics Canada, General Social Survey - Cycle 20: Family Transitions Survey 
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Revocation of wills on marriage and inheritance upon intestacy 

 

Historically, there were very few financial and legal protections for a separated spouse. 

The concept of a division of matrimonial property only took hold popularly after Justice 

Laskin’s dissent in the Supreme Court of Canada’s decision in Murdoch v. Murdoch,4 

which was quickly followed by spousal property division legislation in all provinces. 

Similarly, there were historically few rights that a surviving spouse could assert against 

the estate of a deceased person. The main protection was the common law rule that 

marriage revoked a will.5 This allowed a surviving spouse to inherit on an intestacy as 

long as the other spouse did not make a new will. 

This common law rule was codified in section 15 of the Succession Law Reform Act 

(SLRA), which provides that a prior Will is revoked upon the valid marriage of the 

testator.6 Section 16 sets out exceptions, the most commonly applicable of which is that 

the will is not revoked by marriage if it contains a declaration that it was made in 

contemplation of marriage. 

An intestacy can create a windfall for a surviving spouse. In Ontario, where a married 

person dies intestate in respect of property and is survived by a spouse and not 

survived by issue, the spouse is entitled to the property absolutely.7 Where a spouse 

dies intestate in respect of property having a net value of more than the “preferential 

share” and is survived by a spouse and issue, the spouse is entitled to the preferential 

share absolutely.8 The preferential share is currently prescribed by regulation as 

$200,000.00.9 The remaining one-third to one-half of the residue will also be paid to the 

                                                                                                                                             
89-625-XWE - Navigating Family Transitions: Evidence from the General Social Survey. 

http://www.statcan.gc.ca/pub/89-625-x/2007002/t/4055015-eng.htm. Accessed June 27, 2012. 
4
 [1975] 1 SCR 423, 1973 CanLII 193. 

5
 Professor A. H. Oosterhoff, “Predatory Marriages”, Law Society of Upper Canada, 14th Annual Estates and Trust 

Summit at p. 29. 
6
 Succession Law Reform Act, R.S.O. 1990, c S.26. 

7
 Ibid., s. 44. 

8
 Ibid. s. 46. 

9
 O. Reg. 54/95. 

http://www.statcan.gc.ca/pub/89-625-x/2007002/t/4055015-eng.htm
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spouse according to the formula set out in the SLRA.10  

 

This rule has been criticized as being archaic.11 In the modern era of extensive 

legislative and judicially developed protections for surviving spouses and children, the 

rule can have harsh consequences and may be largely unnecessary. Alberta12 and 

British Columbia13 have abolished the rule, and New Brunswick14 has replaced it with a 

more flexible approach. In Ontario, the rule that wills are revoked on marriage may have 

lived the better part of its life in the past. 

Important points for the estate trustee: If the deceased has remarried since making the 

will, consider whether the will is revoked or subject to an exception to revocation.  

Revocation of gifts to a spouse upon divorce 

Separation of spouses has no effect on a spouse’s will. Separation neither invalidates a 

spouse’s will nor revokes any of the gifts made in the will to the other spouse.  

Divorce, however, does affect a spouse’s will that was made before the divorce was 

granted. Where a marriage is terminated by divorce or declared a nullity, the gifts in the 

spouse’s will to the other spouse, the appointment of the other spouse as executor, and 

the conferring of a power of appointment on the other spouse are revoked.15 After 

divorce, the will is construed as if the other spouse died before the testator.16 The 

provision does not apply if the deceased’s will displays an intention to make the gifts 

despite the divorce.17 

Important points for the estate trustee: If the testator was divorced after making the will 

                                            
10

 SLRA, s. 46. 
11

 Oosterhoff, supra note 5. 
12

 Wills and Succession Act, S.A. 2010 c. W-12.2, s. 23(2). 
13

 Wills, Estates and Succession Act, S.B.C. 2009, c. 13, s. 55. 
14

 Wills Act, R.S.N.B. 1973, c. W-9, ss. 15, 15.1 and 16. 
15

 SLRA, supra, s. 17(2). 
16

 Ibid. 
17

 Ibid. 
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and there are gifts to the former spouse or an appointment of the former spouse as 

executor, consider whether the gifts are revoked or the appointments are invalid. 

Spouses can enter into a contract that survives divorce to make a will or to disclaim 

interests in an estate, so consider whether any such domestic contract exists. 

Election to receive equalization of net family property 

 

A surviving married spouse has an important decision to make. On the death of a 

spouse, the surviving spouse must elect to either:  

a) take the gifts in the deceased spouse’s will, the entitlement on an intestacy, or 

the entitlement on partial intestacy, as may be applicable; or, 

b) receive an equalization of net family property under the Family Law Act 

(“FLA”) as if the spouses had separated.  

The spousal election has important consequences for the spouse, the estate trustees, 

and others with an interest in the estate. 

The election is mandatory. A surviving spouse must elect to either receive an 

equalization payment or to receive and interest in the estate under the Will, in intestacy, 

or in partial intestacy, as may be applicable.18 However, the election is only available to 

a surviving married spouse or, by extension, his or her substitute decision maker. The 

definition of spouse does not include common law spouses.19 Furthermore, the road 

does not go both ways: the estate cannot elect to receive an equalization payment from 

the surviving spouse.  

The deadline to elect is six months from the date of death of the first spouse unless the 

court grants an extension.20 A spouse can elect by filing a form of election with the 

                                            
18

 Family Law Act, R.S.O. 1990, c. F.3 [“FLA”], ss. 6(1), (2) and (3). 
19

 FLA, s. 1(1). 
20

 FLA, s. 6(10). 
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Estate Registrar.21 If the spouse does not file an election by the deadline, then he or she 

is deemed to have elected to take under the will, on intestacy, or on partial intestacy, as 

may be applicable, unless the court orders otherwise.22 The estate trustee should be 

aware that the surviving spouse is not required to serve the form of election on the 

estate trustee, but only to file it with the Estate Registrar.23  

If the surviving spouse elects to take under the will, on intestacy, or on partial intestacy 

as the case may be, then the administration of the estate carries on as usual.  

If the surviving spouse elects to receive an equalization payment, the spouse does not 

receive any of the gifts in the will (unless the will provides for this), or the entitlements 

on intestacy or partial intestacy.24 If there is a will, it is interpreted as if the surviving 

spouse died immediately before the testator.25  

To claim the entitlement to an equalization payment, the surviving spouse must bring an 

application against the estate for an equalization payment within six months from the 

date of death unless the court grants an extension.26 The application also needs to be 

brought within any of the other limitation periods in the Family Law Act applicable to 

equalization claims if they would have applied to the spouses when they were both 

alive.27 

The equalization payment is calculated as one-half of the difference between the net 

family properties (“NFP”) of the deceased spouse and the surviving spouse. The spouse 

with the higher NFP pays the equalization payment to the spouse with the lower NFP.28 

Generally speaking, a spouse’s NFP is the value that spouse’s net worth on the 

valuation date (the date before the day of death; or the date of separation, if 

                                            
21

 Ibid. 
22

 FLA, s. 6(11). 
23

 FLA, s. 6(10). 
24

 FLA, s. 6(8) and 6(9). 
25

 FLA, s. 6(8). 
26

 FLA, s. 7(3)(c). 
27

 FLA, s. 7(3). 
28

 FLA, s. 5(1). 
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applicable29) less the net worth of the spouse on the date of marriage other than the 

value of a matrimonial home owned on the date of marriage, and further excluding the 

value of certain property received during the marriage including a gift or inheritance 

from a third party other than a matrimonial home, life insurance proceeds, and a 

personal injury settlement.30 

The FLA has rules to prevent double dipping by the surviving spouse. If the surviving 

spouse elects to receive an equalization payment and is also a beneficiary of the 

deceased spouse’s life insurance policy or a lump sum pension death benefit, or 

receives property held in joint title with the deceased spouse by right of survivorship, 

certain amounts are credited against the equalization payment.31  

In practice, the surviving spouse must determine the value of the equalization payment 

before electing. As family lawyers can attest to, the process of gathering and analyzing 

financial disclosure and evaluating the potential equalization payment can be time-

consuming and contentious. If either spouse owned a business, a share in a 

discretionary trust, or other hard-to-value assets, there may be complications in 

appraising the property and disputes over the determination of either spouse’s NFP. 

There may be a dispute over whether either spouse is entitled to deduct or exclude 

certain assets from their NFP. There may be a dispute over the application and 

enforceability of a domestic contract that purports to affect the calculation of the 

equalization payment. These are just examples. Any number of issues of fact or law 

may complicate the determination of the equalization payment.  

In all but the simplest cases (e.g. where the surviving spouse had no entitlement under 

the will and might as well elect to receive an equalization payment, or where the 

financial circumstances of the surviving spouse and the testator are very simple) six 

months is generally not enough time for the surviving spouse to gather the necessary 

information to decide whether to elect to receive an equalization payment. Requests for 

                                            
29

 FLA, s. 4(1). 
30

 FLA, s. 4(1) and (2). 



 
 
 
 

13 
 

an extension of the deadline are commonplace. The court may extend the time on 

application or motion if:  

a) there are apparent grounds for relief;  

b) relief is unavailable because of a delay that has been incurred in good faith; 

and  

c) no person will suffer substantial prejudice by reason of the delay.32  

An estate trustee would be well advised to consent to a request for an extension unless 

there is bad faith conduct by the surviving spouse and prejudice to the beneficiaries of 

the estate.  

The court also has the power to relieve against the effect of a deemed election (i.e. 

power to extend the time to make an election after the six months has already 

elapsed),33 and to allow the revocation of an actual election,34 although a surviving 

spouse asking for this relief is held to a stricter standard than a surviving spouse who 

applies for an extension before the expiry of a deadline.35  

The FLA, common law, and equity impose obligations on the estate trustee both before 

and after a surviving spouse makes an election. Where the deceased was survived by a 

spouse, the estate trustee of the deceased spouse’s estate must not make any 

distribution of the estate within six months of the deceased spouse’s death without the 

written consent of the surviving spouse or a court order.36 An estate trustee is 

personally liable for making distributions within six months of death or before the expiry 

of an extension of time if the remaining assets of the estate are not sufficient to satisfy 

                                                                                                                                             
31

 FLA, s. 6(7). 
32

 FLA, s. 2(8). 
33

 FLA. S. 6(11). See Slaven v. Williams et al., 2011 ONSC 3929 (CanLII) for an example of a successful application 

for an extension; see Webster v. Webster Estate, (2006), 25 E.T.R. (3d) 141 (Ont. S.C.J.) and Van Den Oetelaar, Re, 

2004 CanLII 14559 (Ont. S.C.J.) for examples of the court’s refusal to grant an extension. 
34

 Iasenza v. Iasenza Estate, 2007 CanLII 23351 (Ont. S.C.J.). 
35

 Ibid. 
36

 FLA, s. 6(14). 
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an order for an equalization payment.37  

Similarly, if the estate trustee has been given notice of an application for an equalization 

of net family property, the estate trustee must not make any distribution out of the estate 

without the written consent of the applicant or a court order.38 However, the estate 

trustee may make reasonable advances for the support of the deceased’s dependants 

without needing consent or a court order.39 As a matter of practice, consent or a court 

order would be desirable protection for the estate trustee.  

The FLA also gives the court the discretion to suspend the administration of the estate 

for a specified time and extent on motion by the surviving spouse.40  

The estate trustee must inform the surviving spouse to get independent legal advice. 

Beyond this, it is not clear whether the estate trustee and/or estate solicitor are obliged 

to advise the surviving spouse of the existence of the right to make an election under 

the FLA.41 Advising the surviving spouse of their rights may limit the surviving spouse’s 

justification for delay if there is an application for an extension of the deadline to file the 

election. However, it is an open question whether an estate trustee has a positive 

obligation to the beneficiaries of the estate not to advise the surviving spouse of the 

right to make an election, which might compromise the beneficiaries’ interests. Estate 

trustees should be cautious in this area.  

A surviving spouse who is named as estate trustee and elects to receive an equalization 

payment is in a conflict of interest and must renounce as the estate trustee.42 Practically 

speaking, a surviving spouse should renounce as estate trustee as soon as there is a 

realistic possibility that he or she may elect to receive an equalization payment.  

Important points for the estate trustee:  

                                            
37

 FLA, s. 6(19). 
38

 FLA, s. 6(15). 
39

 FLA, s. 6(17). 
40

 FLA, s. 6(20). 
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• If there is a surviving married spouse, do not distribute the estate within 

six months of the date of death (or any extension) or once given notice of 

the election or application for equalization without agreement of the 

interested parties or a court order.  

• Seek advice from a family lawyer on the calculation of the equalization 

payment. 

• Advise a surviving spouse to seek independent legal advice. 

Support orders 

 

Under the Family Law Act 

The beneficiary of a support order, whether a spouse or a child, may enforce a support 

order made under the FLA against the estate of a deceased support payor.43 

Subsection 34(4) of the FLA provides that, 

An order for support binds the estate of the person having the support 
obligation unless the order provides otherwise. 

 

This applies both to temporary and final orders.44 However, any support order that 

exists on the date of death is fossilized; a temporary order cannot be made final, and 

neither a temporary nor a final order can be varied under the FLA after death.45 If a 

support recipient intends to assert a claim for support that goes beyond the order that 

exists at the date of death, their recourse is to make a claim for dependants’ support 

under Part V of the Succession Law Reform Act. 

The courts have held that support payments owed by a deceased spouse constitute a 

                                                                                                                                             
41

 See Webster v. Webster Estate, (2006), 25 E.T.R. (3d) 141 (Ont. S.C.J.). 
42

 Reid Martin v. Martin, 1998 CarswellOnt 5945 (Ont. S.C.J.). 
43

 FLA, s. 34(4). 
44

 McElligott Estate v. Damecour, 2005 CanLII 13995 (Ont. S.C.J.) at para. 19. 
45

 Ibid. at paras. 14 to 18. 
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debt of the estate pursuant to subsection 34(4) of the Family Law Act, such that estate 

trustees owe a fiduciary duty to the recipient of the support in the same way they owe a 

fiduciary duty to the beneficiaries and creditors of an estate.46 

Under the Divorce Act 

Unlike the FLA, the Divorce Act47 is silent on the treatment of support upon death of the 

payor. The court has the jurisdiction to make a support order under the Divorce Act that 

survives death, but, in contrast to support orders under the FLA, the order must 

explicitly say that it survives death.48 Otherwise, the support order terminates on death 

of the payor spouse. 

As with support orders made under the Family Law Act, a support order made under the 

Divorce Act cannot be varied after death.49 

Important points for the estate trustee: Determine if the deceased was paying support. If 

so, was it paid pursuant to an order? If so, was the order made pursuant to the Divorce 

Act or the FLA? The answers to these questions will determine whether the support 

obligation continues against the estate. If the support must be paid, it is a fiduciary 

obligation to pay it and the failure to do so may result in personal liability to the estate 

trustee.  

Domestic contracts 

 

Domestic contracts provide another source of potential rights and claims by surviving 

spouses and children against estates. Part IV of the FLA governs the existence and 

rules relating to domestic contracts, which include cohabitation agreements, marriage 

contracts, separation agreements, paternity agreements and family arbitration 

                                            
46

 Re Welin Estate, 2003 CarswellOnt 2869 (Ont. S.C.J.). 
47

 R.S.C. 1985, c. 3 (2nd Supp). 
48

 Linton v. Linton, 1990 CanLII 2597 (Ont. C.A.).  
49

 Misumi v. Misumi Estate, 2003 CanLII 64322 (Ont. S.C.J.). 
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agreements.50 Under Part IV of the FLA, and in practice, the parties have broad 

freedom to agree about the division of property, reasonable latitude to contract about 

spousal support, and a limited ability to make appropriate provision for the support of 

children.  

A domestic contract may be filed with the court under Section 35 of the FLA and the 

support provisions in it can be enforced as if they were a court order.51 Therefore, a 

surviving spouse or child can enforce a support provision in a domestic contract in the 

same way as discussed above for a support order.  

Estate trustees and solicitors should be mindful that there is extensive law on the 

enforceability of domestic contracts. A domestic contract may not be enforceable if it 

contains prohibited provisions,52 a party failed to make full financial disclosure,53 or if the 

agreement is unconscionable.54 

A general release in a separation agreement of a spouse’s right to act as estate trustee 

or receive any benefit under the other spouse’s will does not invalidate the gifts and 

appointments actually made in the other spouse’s will.55 

Important points for estate trustees:  

 Determine if there is a domestic contract. Is the domestic contract consistent with 

the will? If there are any discrepancies, be cautious because claims are to be 

expected. Pay special attention to the property, estate, support and general 

releases in domestic contracts and consider whether they appear to have any 

effect on the administration of the estate pursuant to the will.  

                                            
50

 FLA, ss. 52-54. 
51

 FLA, s. 35. 
52

 FLA, ss. 52(2) and 56. 
53

 FLA, s. 56(4). See also LeVan v. LeVan (2008), 90 OR (3d) 1; 51 RFL (6th) 237; 239 OAC 1, application for leave 

refused in 2008 CanLII 54724 (SCC). 
54

 FLA, s. 56(4). See e.g. Miglin v. Miglin, 2003 SCC 24, [2003], 1 SCR 303 and Hartshorne v. Hartshorne, 2004 SCC 

22, [2004] 1 SCR 550. 
55

 Makarchuk v. Makarchuk, 2011 ONSC 4633 (CanLII) (Ont. S.C.J.). 
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 If there is a reasonable doubt about the estate trustee’ proper discharge of his or 

her fiduciary obligations, he or she may apply to court for the opinion, advice and 

direction of the court under the Trustee Act and will be insulated from liability for 

acting in accordance with the court’s directions.56  

Dependants’ support 

 

Dependants’ support is covered in the companion article by Ambie Edgar-Chana.  

Unjust enrichment claims 

 
Since no later than the 1980 case of Pettkus v. Becker57, unmarried cohabiting partners 

without access to the FLA’s equalization regime have nonetheless had recourse to the 

doctrine of unjust enrichment to redress the inequitable division of assets on the 

breakdown of their relationships. 

In the landmark 2011 decision in Kerr v. Baranow; Vanasse v. Seguin,58 the Supreme 

Court of Canada reviewed the law of unjust enrichment and expanded the remedies 

available to unmarried cohabiting spouses. These remedies are available to a surviving 

spouse against the estate of a deceased spouse. 

The basic elements of an unjust enrichment claim have remained more or less 

unchanged since Pettkus v. Becker. The plaintiff must establish the following three 

elements: (i) an enrichment of, or benefit to, the defendant by the plaintiff; (ii) a 

corresponding deprivation of the plaintiff; and (iii) the absence of a juristic reason for the 

enrichment.  

Justice Cromwell in Kerr v. Baranow noted that, “the courts ‘should exercise flexibility 
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and common sense when applying equitable principles to family law issues with due 

sensitivity to the special circumstances that can arise in such cases’.”59  

There are three available remedies for unjust enrichment: 

1) A monetary remedy for “value received” (sometimes called quantum meruit), 

which is typically claimed where the unjust enrichment constituted the provision 

of unpaid services the plaintiff to the defendant. This tends to be the least 

valuable remedy; 

2) A monetary remedy for “value survived”, which is a share of the value of the 

assets that the plaintiff’s contribution allowed the defendant to acquire; and  

3) the remedial constructive trust, which is available where a monetary award would 

be inappropriate or insufficient and there is a link or causal connection between 

the plaintiff’s contributions and the acquisition, preservation, maintenance or 

improvement of the disputed property.60 

The major development in Kerr v. Baranow was the enhancement of the second of the 

three remedies listed above, “value survived”. Where the spouses were engaged in a 

“joint family venture” and, upon breakdown of the relationship, one of the parties was 

left with a disproportionate share of the jointly held assets, the court will reapportion the 

wealth between the parties. The court identified the following non-exhaustive list of 

factors to assist in making a determination of whether the spouses were in a “joint family 

venture”:  

 

(i) the mutual effort of the parties and whether they worked collaboratively towards 

common goals;  

(ii) economic integration of the couples’ finances; 
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(iii) actual intent or choice of the parties to not have their economic lives intertwined, 

whether such is expressed or inferred; and 

(iv) whether the parties have given priority to the family or there is detrimental 

reliance on the relationship, by one or both of the parties, for the sake of the 

family.61 

 

Once a spouse has proven the existence of a joint family venture, the court will 

determine the value of the award. Where it can be shown that there is joint family 

venture in which the mutual efforts of the parties have resulted in an accumulation of 

wealth, the remedy “should be calculated on the basis of the share of those assets 

proportionate to the claimant's contributions”62 taking into consideration the respective 

contributions of the parties. The court was clear that this calculation should not result in 

a “minute examination of the give and take of daily life.”63 Rather, it should remain a 

broad and flexible one. 

Estate trustees should take careful note of the different limitation periods applicable to 

some unjust enrichment claims. The recent Ontario Court of Appeal case of McConnell 

v. Huxtable confirmed that claims for an interest in land, including a remedial 

constructive trust in land pursuant to an unjust enrichment claim, are not subject to the 

two-year limitation period in s. 4 of the Limitations Act, 2002.64 Instead, they are subject 

to the 10 year limitation period in s. 4 of the Real Property Limitations Act.65  

Further, and unintuitively, a claim for a monetary remedy in the alternative to a 

constructive trust remedy is “sheltered” by the 10-year limitation period in the Real 

Property Limitation Act.66 While claims for monetary remedies alone, or a constructive 

trust in property other than land, are likely governed by the Limitations Act, 2002, all 
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parties should be very cautious in this area, at least until more judicial guidance is 

provided.  

Death adds a further twist. McConnell v. Huxtable was a claim between living spouses, 

so it did not deal with the question of whether the limitation period in s. 38(3) of the 

Trustee Act had any application.67 Section 38(3) provides for a fixed two-year limitation 

period that, unlike the basic limitation period in Limitation Act, 2002, is not subject to the 

discoverability principle,68 although remains subject to the doctrines of fraudulent 

concealment69 and special circumstances70. However, s. 38(3) of the Trustee Act 

applies only to claims of a personal nature against the deceased, “in respect of his or 

her person or to another person’s property”.71  

It can only be concluded that there may be a complicated patchwork of limitation 

periods applicable to unjust enrichment claims brought against an estate, which likely 

depends on the remedies sought, and that further judicial guidance is needed.72  

Important points for estate trustees: Be aware of the as-yet unsettled patchwork of 

limitation periods applicable to common law and equitable claims against the estate. As 

a practical matter, the estate trustee cannot hold the assets of an immediately 

distributable estate for 10 years to let the RPLA limitation period expire. The estate 

trustee may need to take diligent steps to canvass for any potential claims and, if none 

are apparent, distribute the assets of the estate to the beneficiaries within a reasonable 

period of time. If any claims arise later that cannot be satisfied out of the estate, the 

estate trustee can hopefully avoid personal liability by showing that reasonable steps 

were taken to investigate for claims and, none having been found, the assets were 

distributed to the beneficiaries in good faith.    
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Proprietary estoppel 

 

The doctrine of proprietary estoppel prevents the owner of certain property pulling the 

rug out from under another person they have allowed to believe has an ownership 

interest in that property.  

 

In 2014, the Ontario Court of Appeal confirmed the three-element test for proprietary 

estoppel:73  

 

(i) the owner of the land induces, encourages or allows the claimant to 

believe that he has or will enjoy some right or benefit over the property; 

(ii) in reliance upon his belief, the claimant acts to his detriment to the 

knowledge of the owner; and 

(iii) the owner then seeks to take unconscionable advantage of the claimant 

by denying him the right or benefit which he expected to receive. 

The court noted some principles governing the application of this test: 

• proprietary estoppel may form the basis of an independent 
cause of action and is not merely a defence; 

• the stricter traditional test for proprietary estoppel in the 
caselaw (known as the “five probanda”) need not be 
satisfied; 

• the reliance in part (ii) of the test can be express or inferred; 

• detriment includes expenditures but countervailing benefits 
may also be considered; and 
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• if an equity arises, the court has a broad discretion to fashion 
an appropriate remedy. 

The court expressly found that the doctrines of unjust enrichment and proprietary 

estoppel draw from the same well of legal and equitable remedies.74 Therefore, all of 

the limitation period concerns with respect to unjust enrichment apply to proprietary 

estoppel.  

The remedy of proprietary estoppel is potentially a powerful tool that can be used to 

reclaim a proprietary interest in certain property after death in instances where such an 

interest has not been reflected in the will.75  

Challenges to joint title and the ownership of jointly held assets 

 

Where the deceased and another person were joint tenants of property before death, 

and the surviving joint tenant gains legal title on death by right of survivorship, the result 

is often a difference of opinion about the beneficial ownership of these assets after 

death.  

These claims may be approached in two ways, each of which is applicable in different 

circumstances: 1) where the asset was originally owned by the deceased, and the 

deceased transferred joint title gratuitously to the joint owner, the plaintiff may argue 

that the deceased did not intend to make a gift of the asset; and/or 2) where the 

deceased and the joint owner were both true owners, the plaintiff may argue that joint 

title was severed before death so that the deceased’s share passes into the estate 

rather than to the surviving joint owner. 

In the first scenario, the estate trustee or someone with an interest in the estate often 

claims that the deceased only put the property, often a bank account, into joint tenancy 

for convenience so that the joint owner could pay bills or carry out other business for the 
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original owner. The original owner’s intentions about the ownership of the asset are 

determinative, but evidentiary presumptions apply.76 Where a person transfers property 

to their minor child, there is a presumption of advancement that the transfer is a gift.77 

Where a person transfers property gratuitously into any other person’s name, a 

presumption of resulting trust arises whereby the gratuitous transferee is deemed to 

hold the interest in trust for the transferor.78 As between spouses the presumption of 

resulting trust applies to most gifts, but a presumption of advancement applies for 

assets held in joint names.79  

The Supreme Court of Canada has distinguished between the immediate gift of the joint 

asset to the joint owner, and the gift of the right of survivorship in the asset. The latter 

can be given without the former.80 

In the second scenario described above – the severance of joint tenancy – it is taken for 

granted that the asset was at one point owned jointly with the right of survivorship, but 

the plaintiff claims that the joint title was severed before death. In Hansen v. Hansen 

Estate, the Ontario Court of Appeal clarified the law with respect to the severance of 

joint tenancies.81 A joint tenancy can be severed by: 

1) a unilateral act affecting title, such as selling or encumbering the interest; 

2) explicitly agreement between the owners to sever the joint title; 
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3) any course of dealing sufficient to intimate that the interests of all were mutually 

treated as constituting a tenancy in common.82  

The third branch of the rule operates in equity.83 It is meant to prevent the title passing 

by way of survivorship when to do so would cause an injustice. It does not require a 

specific act or any explicit agreement. What the party asserting severance must prove is 

that the co-owners have all acted as though their respective shares in the property were 

no longer an indivisible, unified whole.84  

Important points for estate trustees: Legal or registered joint title to property is not 

necessarily determinative of ownership and/or a right of survivorship. The estate trustee 

must consider whether the surviving joint owner holds the entire asset or the 

deceased’s share of the asset in trust for the estate. The estate trustee may have a 

fiduciary obligation to commence a proceeding to recover assets that would otherwise 

pass by right of survivorship. 

 

CONCLUSION 

 
In an era where the blended family is increasingly becoming the ordinary family, estate 

solicitors and estate trustees must be vigilant to consider family law issues arising in 

estates. These issues are often emotionally charged for members of the family and 

estate trustees can easily find themselves being accused of failing to pursue claims by 

the estate; failing to identify and deal with claims against the estate; and taking sides 

with one family member or faction against another. Estate solicitors may find 

themselves in a conflict of interest. By taking steps to identify these issues as part of 

every estate administration, estate trustees and estate solicitors alike can avoid or at 

least mitigate the loss, liability and turmoil that can arise out of competing family 
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interests and family law claims. 

 

This paper is intended for the purposes of providing information only and is to be used only as guidance. 
This paper is not intended to be relied upon as the giving of legal advice and does not purport to be 
exhaustive. 
 
Whaley Estate Litigation, May 2014 

 


