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Ghosts in the Courtroom: 
Three Things Civil Litigators Need to Know About the Dead 

 
The poet W.H. Auden said that, “art is our chief means of breaking bread with the 
dead.” Auden, obviously, was not a lawyer.  If he were, he would have known what 
lawyers know: our chief means of interacting with the dead is the law.  

However, lawyers might want to take Auden’s perspective as something to aspire to. 
When we interact with the dead through the law, the results aren’t always auspicious for 
either the dead or the living.   

This is perhaps because of some very practical problems posed by death. The dead are 
not around to tell us what they know, what they want, or what they meant. The dead are 
unable to represent themselves and need others to do it for them. The living need to 
move on with their lives without being haunted forever by the past. 

Legislators and judges have developed some practical solutions to these problems, but 
they are imperfect, being compromises between objectives that cannot be perfectly 
reconciled. These rules are sometimes cumbersome, harsh, and arbitrary, depending 
on the rule and the situation.  

This article surveys three different areas in which death engages rules that affect civil 
procedure and substantive rights in civil litigation: 

• limitation periods; 

• corroborative evidence in claims by or against an estate; and 

• the consequences of the unique legal character of estates and trusts. 

  

A. Death and Limitation Periods  

Death affects limitation periods in two ways. First, claims that existed while a person 
was alive may be subject to new limitation periods after death. Second, death can be a 
triggering event for new claims that are subject to special limitation periods.  

The focus of this section is the former: the effect of death on limitation periods that are 
applicable to claims that arise during the life of the plaintiff or defendant. However, I will 
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begin by briefly mentioning some unique limitation periods on claims that arise on or are 
triggered by death.1   

1) Limitation periods on claims triggered by death 

There are two kinds of claims that arise on death that are subject to unique limitation 
periods.  

First, a surviving married spouse has six months from the date of death to elect to 
receive the gifts in the deceased spouse’s will (or the entitlement on intestacy, if 
applicable), or to receive an equalization payment under the Family Law Act.2  

Second, a deceased person’s dependant has six months from the date that a Certificate 
of Appointment of Estate Trustee (i.e. probate) is granted to commence an application 
for dependants’ support under the Succession Law Reform Act.3  

Other claims triggered by death would be governed by whatever limitation periods 
covered the subject matter of the claim irrespective of death. However, it is worth 
mentioning in passing the special case of challenges to the validity of wills. The law is in 
flux over the existence and length of a limitation period to challenge the validity of a will. 
Some older cases suggested that there was no limitation period, but a recent case 
applied the ordinary rule that the claim to set aside a will expires on the second 
anniversary of its discovery, with the cause of action arising on the date of death and 
discovery of the claim is subject to ordinary discoverability principles.4 

2) Limitation periods after death on claims arising during life 

When a cause of action of action arises during the life of a potential plaintiff or 
defendant, what effect does their death have on the applicable limitation period?  

As a general rule and starting point, if a limitation period in the Limitations Act, 2002 (the 
“Limitations Act”),5 Real Property Limitations Act,6 or otherwise, was applicable during 
life, and if the claim itself survives death, then the limitation period also survives death.7 

                                                           
1 For a broad overview of limitation periods in estate matters see David Freedman in “Estates and Trust 
Litigation: Recent Developments in the Law of Limitations” presented at the 17th Annual Estates and 
Trusts Summit, Law Society of Upper Canada (November 3, 2014); and Archie Rabinowitz and David 
Lobl, “Limitation Periods in Estate Litigation” presented at Practice Gems: The Administration of Estates 
2013, Law Society of Upper Canada (September 19, 2013).  
2 Family Law Act, R.S.O. 1990, c. F.3, s. 7(3). 
3 Succession Law Reform Act, R.S.O. 1990, c. S.26, s. 61. 
4 Ibid. 
5 Limitations Act, 2002, S.O. 2002, c. 24, Sch. B. 
6 Real Property Limitations Act, R.S.O. 1990, c. L.15. 
7 Camarata v. Morgan (2009), 2009 ONCA 38, 94 O.R. (3d) 496 (C.A.). 
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A limitation period will continue to run against the deceased’s estate in cases where the 
deceased had a claim against another person; and a limitation period will continue to 
run against any person with a claim against the estate as if the deceased had not died.  

However, another – and often stricter – limitation period may also apply as a result of 
the death. All claims by or against an estate must be commenced before the expiry of 
two years from the date of death. This limitation period is contained in section 38 of the 
Trustee Act, which is preserved as an exemption from the Limitations Act section 19.8 
Section 38 provides as follows in its entirety: 

38. (1) Except in cases of libel and slander, the executor or administrator of any 
deceased person may maintain an action for all torts or injuries to the person or to 
the property of the deceased in the same manner and with the same rights and 
remedies as the deceased would, if living, have been entitled to do, and the 
damages when recovered shall form part of the personal estate of the deceased; 
but, if death results from such injuries, no damages shall be allowed for the death 
or for the loss of the expectation of life, but this proviso is not in derogation of any 
rights conferred by Part V of the Family Law Act. 

(2) Except in cases of libel and slander, if a deceased person committed or is by 
law liable for a wrong to another in respect of his or her person or to another 
person’s property, the person wronged may maintain an action against the 
executor or administrator of the person who committed or is by law liable for the 
wrong. 

(3) An action under this section shall not be brought after the expiration of two 
years from the death of the deceased.  

Subsections (1) and (2) alter the old common law rule that personal claims made by or 
against a person die along with the deceased.9 Subsection (1) provides that actions in 
regards to “all torts or injuries to the person or to the property of the deceased” can be 
continued by the deceased’s estate, except for libel and slander claims. In similar 
fashion, section 38(2) allows claims to be continued against an estate for wrongs “to 
another in respect of his or her person or to another person’s property” committed by 
the deceased or for which the deceased is liable.  

Section 38(3) creates a unique limitation period that applies to all actions brought under 
(1) and (2). Any such claims by or against an estate must be brought within two years of 
the date of death.  

 

                                                           
8 Trustee Act, R.S.O. 1990, c. T.23, s. 38. 
9 See Waschkowski v. Hopkinson Estate (2000), 47 OR (3d) 370, 2000 CanLII 5646 (ON CA) at paras. 2-9. 
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3) Type of claims caught by the Trustee Act limitation period 

Which claims are caught by the s. 38(3) limitation period and which are not? 

i. Form of proceeding 

First, the provision applies to any claim regardless of the form of proceeding. Therefore, 
it is not limited to actions and applies to applications as well.10  

ii. Claims by an estate (wrongs against the deceased) 

Section 38(1) applies to “all torts or injuries to the person or to the property of the 
deceased”. Tort claims therefore fall within the scope of s. 38, but the limitation period is 
not restricted to claims sounding in tort. The inquiry into whether the claim falls within 
the scope of s. 38(1) is on the nature of the injury, not the way that the claim is framed. 
The question is whether the wrong complained of was an injury to the deceased 
person.11  

In Lafrance v. Canada, the court rejected the estate plaintiffs’ argument that 
mistreatment of the deceased aboriginal attendees of residential schools could be 
characterized as falling outside of s. 38(1) by reframing their claims in breach of 
fiduciary duty, contract, or quasi-contract rather than tort. The court found that it did not 
matter how the claim was framed legally; if the claims were in respect of injuries to the 
deceased person, they were caught by the s. 38(3) limitation period and barred.  

However, contrast the case of Hrab Estate v. Vandor, in which the estate trustee 
claimed that the deceased’s lawyer was liable to the deceased for a breach of contract 
to provide legal services.12 The defendant argued that the claim, brought more than two 
years after the date of death, was statute-barred.  The court disagreed: the strict two-
year limitation period in s. 38(3) did not apply.  

The case turned on the fact that the contract was professional rather than personal. 
Contracts that are personal did not survive death at common law, and only survive by 
virtue of s. 38(1), making them subject to the limitation period in s. 38(3). By contrast, at 
common law, professional contracts have always survived death, being subject to a 
general assignment of the deceased’s property to his or her estate upon death. On the 
facts, the court found that the contract was entered into by the clients for the 
professional services and professional skill, and the complaint was that the lawyer acted 
without or outside of his instructions and in breach of contract. As such, the claim was 

                                                           
10 Lafrance Estate v. Canada (Attorney General) (2003), 2003 CanLII 40016 (ON CA), 64 O.R. (3d) 1, 
[2003] (C.A.) (sub nom. Bonaparte v. Canada (Attorney General)) at para. 55. 
11 Lafrance, ibid. at paras. 53-4. 
12 Hrab Estate v. Vandor, 2002 CarswellOnt 4055 (ON SC). 
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not barred by the limitation period in s. 38. There do not appear to be any decisions 
considering the interesting distinction made in Hrab.  

In English Estate v. Tregal Holdings Ltd., the court similarly found that the pure 
economic loss suffered by the deceased was not personal and therefore was not 
subject to the s. 38(3) limitation period.13  

Family Law Act claims for loss of care, guidance and companionship are also subject to 
the s. 38(3) limitation period because they are derivative of the personal claims of the 
deceased.14 

iii. Claims against an estate (wrongs by a deceased)15  

Section 38(2), which is about claims against estates, is expressed in slightly different 
language than s. 38(1) regarding claims by estates. It captures “a wrong [by the 
deceased] to another in respect of his or her person or to another person’s property”. 
There is no mention of torts, and the word “wrongs” is used rather than “injuries”. 
Because of the differences, the courts have carried out a distinct analysis – although, 
practically speaking, the result is that the kinds of claims by an estate and against an 
estate captured by these provisions are quite similar.  

The leading case, from the Supreme Court of Canada, is Smallman v. Moore.16 As the 
court said in that case: 

. . . in considering whether the words "a wrong to another in respect of his person" 
in [the then-equivalent of s. 38(2)] of the Trustee Act apply, it is I think the nature of 
the injury rather than the form of the action in which redress may be obtained 
which is to be determined. 

If "a wrong to another in respect of his person" was intended to mean a bodily 
injury or trespass to the person, it would have been unnecessary to except libel 
and slander where the injury is personal in its nature: the fact that these actions 
are excepted indicates to me that the intention was that a wider meaning should 
be given to the expression and that actions for all injuries of a personal nature 
should be included.17 

The focus of the analysis of whether a claim falls within s. 38(2) is whether the claim 
relates to, “the personal conduct of the deceased, the personal duty alleged to be owed 

                                                           
13 English Estate v. Tregal Holdings Ltd., 2004 CanLII 863 (ON SC). 
14 Camarata, supra note 7 at para. 9; Smith Estate v. College of Physicians and Surgeons of Ontario 
(1998), 1998 CanLII 1523 (ON CA), 41 O.R. (3d) 481 (C.A.).     
15 Waschkowski, supra note 9. 
16 Smallman v. Moore, 1948 CanLII 4 (SCC), [1948] S.C.R. 295, [1948] 3 D.L.R. 657.  
17 Ibid. at 298. 
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by the deceased to the plaintiff and the resulting personal consequences to the 
plaintiff”.18 

This principle has been consistently applied.19  

iv. Claims that are not caught by the Trustee Act limitation period 

Wrongs that occur after the date of death are outside the scope of s. 38 and not subject 
to the s. 38(3) limitation period.  

For example, in Dundas v. Zurich, the deceased died in an automobile accident that 
also caused the deaths of others.20 The insurer failed to take appropriate steps to 
resolve claims brought by the families of those others, with the consequence that the 
deceased’s estate became liable for excess amounts that otherwise would have been 
avoided. The executor sued the insurer for the loss. The insurer argued, inter alia, that 
the claim was statute-barred by s. 38(3). The Ontario Court of Appeal rejected this 
argument.21 The injury in this claim was not an injury to the deceased; it did not stem 
from the accident itself. This was an alleged wrong by the insurer after the date of death 
and the injured party was the estate.  

The enforcement after death of a promissory note given before death may be subject to 
the s. 38(3) limitation period. However, the provision has no application if the 
promissory note has not matured at the date of death.22  

4) Exceptions to Section 38(3) 

The two-year limitation period in s. 38(3) is strict. There is no reference in the legislation 
to discoverability principles and the Ontario Court of Appeal has ruled definitively that it 
is not subject to discoverability.23 It does not matter if the person with the claim could 
not possibly have discovered the claim within the limitation period. The policy behind the 
rule, which justifies the harsh results, is that the personal representatives of deceased 
individuals must be able to administer and wind up estates with finality.24  

However, there are three exceptions to the operation of the s. 38(3) limitation period.  

                                                           
18 Laljee v. Virani, 2009 CanLII 32697 (ON SC) at para. 18. 
19 See e.g. Roth v. E.(G.), 1997 CanLII 1125 (ON CA); Edwards v. Law Society of Upper Canada, 1998 
CanLII 14677 (ON SC); Bikur Cholim Jewish Volunteer Services v. Penna Estate, 2009 ONCA 196; Laljee, 
ibid. 
20 Dundas v. Zurich Canada, 2012 ONCA 181 (CanLII), leave to appeal dismissed at 2012 CanLII 66237 
(SCC).  
21 Ibid. at paras. 55-60. 
22 Buik v. Canasia Power Corp., 2015 ONCA 352 (CanLII) at paras. 8-12. 
23 Waschowski, supra note 9 per Abella J.A. 
24 Ibid. at para. 9. 
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Because s. 38(3) is specifically exempted from the operation of the Limitations Act, 
unlike the limitation periods in that statute, it continues to be governed by the old 
common law rules applicable to limitation periods.25 The common law provided two 
tools for tolling limitation periods: the doctrine of fraudulent concealment and the 
doctrine of special circumstances. The third exception is a statutory extension of the s. 
38(3) deadline in certain circumstances.   

i. The doctrine of fraudulent concealment 

The doctrine of fraudulent concealment is, “an equitable principle aimed at preventing a 
limitation period from operating as an instrument of injustice".26 It will apply to "conduct, 
which, having regard to some special relationship between the two parties concerned, is 
an unconscionable thing for one to do towards the other".27 Justice Moldaver in Giroux 
Estate v. Trillium Health Centre explained that the doctrine prevents, “unscrupulous 
defendants who stand in a special relationship with the injured party from using a 
limitation provision as an instrument of fraud.”28 

There are three elements that must be proved to rely on the doctrine to toll the limitation 
period: 

(a) the defendant and plaintiff are engaged in a special relationship with one 
another; 

(b) given the special or confidential nature of their relationship, the defendant's 
conduct amounts to an unconscionable thing for the one to do towards the 
other; 

(c) the defendant conceals the plaintiff's right of action (either actively, or as a 
result of the manner in which the act that gave rise to the right of action is 
performed).29 

It should be noted that the name of the doctrine of fraudulent concealment can be 
misleading. For the purpose of this rule, “fraud” is to be given a broad meaning, and 
need not equate to the tort of fraud or deceit.30 Ill intent is not necessarily required.  

In Rajmohan v. Norman H. Solmon Family Trust, the Ontario Court of Appeal recently 
considered the application of the doctrine of fraudulent concealment.31 The plaintiff 
                                                           
25 Giroux Estate v. Trillium Health Centre, 2005 CanLII 1488 (ON CA) at para. 33. 
26 Ibid. at para. 28. 
27 Ibid. at para. 22. See also M. (K.) v. M. (H.), 1992 CanLII 31 (SCC), [1992] 3 S.C.R. 6, [1992] S.C.J. No. 85 
at para. 63. 
28 Giroux, supra note 25 at para. 29. 
29 Ibid. at para. 20. 
30 M.(K.) v. M.(H.), supra note 27 at para. 63. 
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executor claimed that the defendant solicitor caused a loss to the deceased in the 
course of negligently and without due authorization acting for both sides in a mortgage 
transaction. The motion judge had held that the lawyer was negligent and breached his 
fiduciary duties, and had concealed the conduct by virtue of the fact that the evidence 
was buried in his file, which had not been disclosed to the plaintiff. However, there was 
no fraudulent concealment because the conduct was not unconscionable, it was merely 
negligent.  

The Court of Appeal upheld the motion judge’s decision, but gave extra emphasis to the 
motion judge’s finding of fact that the deceased had given some verbal consent to the 
lawyer’s dual retainer and advance of mortgage funds. While this did not make the 
lawyer any less negligent, the lawyer’s openness in telling the client what he intended to 
do removed the element of unconscionability that would be necessary to prove 
fraudulent concealment.  

ii. The doctrine of special circumstances 

The doctrine of special circumstances allows the court to add parties or claims to an 
existing action after the expiry of a limitation period. It is narrower than the doctrine of 
fraudulent concealment, which allows a plaintiff to commence an entirely new 
proceeding after the expiry of the limitation period.  

The special circumstances rule belongs to the common law. It was abolished by s. 21 of 
the Limitations Act with respect to that statute32 but lives on in its application to the 
limitation periods preserved by s. 19 of the Limitations Act including section 38 of the 
Trustee Act.33 It can be used both by and against estates.34  

The plaintiff must meet two criteria to get an order to add claims or parties. First, there 
must be an existing action that can be amended to add the proposed defendants or 
claims. Second, there must be “special circumstances” and a lack of prejudice to the 
proposed defendants.35 The burden of proof on both elements is on the party invoking 
the doctrine.36  

Some cases have treated special circumstances and prejudice to the defendant as two 
separate considerations. However, another view is that they are two sides of the same 
coin: there is a presumption of prejudice that arises in stripping the defendant of the 
                                                                                                                                                                                           
31 Rajmohan v. Norman H. Solmon Family Trust, 2014 ONCA 352 aff’g 2013 ONSC 6259, leave to appeal 
denied 2014 CanLII 68705 (SCC). 
32 Joseph v. Paramount Canada’s Wonderland, 2008 ONCA 469 (CanLII) at para. 16. 
33 Bikur Cholim v. Penna, supra note 19 at para. 51. 
34 Ibid.  
35 Deaville v. Boegeman (1984), 1984 CanLII 1925 (ON CA), 48 O.R. (2d) 725 (C.A.) at O.R. 729-30. 
36 Bikur Cholim v. Penna, supra note 19 at para. 57.  
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limitation period defence, but the plaintiff can rebut the presumption of prejudice by 
pointing to special circumstances that negative the prejudice.37  

The courts have not laid down hard and fast guidelines for the kind of special 
circumstances that justify allowing the addition of defendants, nor the kind and extent of 
prejudice that will cause the court to demur.38 This has been explained by the court as 
follows:   

A number of Courts have made rather heavy weather out of the meaning of 
“special circumstances” and have sought to establish conditions or detailed guide-
lines for the granting of relief after the expiry of the limitation period.  This is a 
discretionary matter where the facts of the individual case are the most important 
consideration in the exercise of that discretion.  While it is true that the discretion is 
not one that is to be exercised at the will or caprice of the court, it is possible to 
outline only general guidelines to cover the myriad of factual situations that may 
arise.39 

Among the special circumstances that the court has accepted include: the plaintiff has a 
good cause of action; the failure to name a party as a defendant was inadvertent on the 
part of the solicitor; the plaintiff faced language, education, or cultural barriers; and the 
delay was incurred in good faith.40  

The best evidence to rebut the presumption of prejudice is that the proposed 
defendants’ had notice of the claims against them before the expiry of the limitation 
period. Recently, in CIBC v. Green, a plurality of the Supreme Court of Canada 
emphasized the importance of whether the facts relevant to the extinguished action 
were pleaded in the original statement of claim and whether the defendant was aware of 
them during discovery.41 For example, in one case, the proposed added defendants 
were doctors who had been sued as third parties by defendants to the main action. 
They had actual notice of the main plaintiff’s Statement of Claim and the court found 
that it would be “a vindication of form over substance” to refuse to add them as 
defendants in these circumstances.  

                                                           
37 Frohlick v. Pinkerton Canada Limited, 2008 ONCA 3 (CanLII) at para. 17. 
38 Canadian Imperial Bank of Commerce v. Green, 2015 SCC 60 (CanLII) at para. 114; Swain Estate v. Lake 
of the Woods District Hospital, 1992 CanLII 7601 (ON CA)  
39 Deaville, supra note 35. 
40 Swain Estate v. Lake of the Woods District Hospital, 1992 CanLII 7601; 9 OR (3d) 74 (ON CA), rev’g 
1990 CanLII 6816 (Div. Ct.) and citing with approval Hartt J., dissenting. 
41 Canadian Imperial Bank of Commerce v. Green, 2015 SCC 60 per McLachlin C.J., and Rothstein and 
Côté JJ. at para. 114. 
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The rule is discretionary.42 The Supreme Court said in its 1972 decision in Basarsky v. 
Quinlan that, “the power to allow an amendment after the time limited by a Statute of 
Limitations will necessarily be infrequently invoked as the circumstances warranting its 
use will not often occur.”43 More recently, the Ontario Court of Appeal in Bikur Cholim 
refused to find special circumstances and cited Basarsky as signaling restraint in the 
exercise of discretion to add parties. The Supreme Court of Canada in Green v. CIBC 
recently approved of its decision in Basarsky, but added that, “as an offspring of equity, 
the doctrine of special circumstances is naturally concerned with fairness to the 
parties.”44 

There is an important (and maybe unintuitive) restriction on the doctrine of special 
circumstances. The Ontario Court of Appeal has recently stated that the doctrine does 
not allow the commencement of new third party claims after the expiry of the s. 38(3) 
limitation period.45 The reasoning is that the doctrine allows the addition of parties to an 
existing claim, but third party claims are commenced as a new action pursuant to Rule 
1.03(1) of the Rules of Civil Procedure.  

iii. Statutory tolling of s. 38(3) 

The Trustee Act limitation period is subject to a provision that alleviates its potentially 
harsh effect. If the two-year limitation period created by s. 38(3) expires within three 
months of the death of the person with the claim, the period is automatically extended 
so that it expires three months after the date of death.46 The provision responsible for 
this is, somewhat confusingly, not found in the Trustee Act but instead in the Estates 
Act.  

The effect of the Estates Act tolling provision can be hard to visualize, so an example is 
helpful. Consider an industrial accident that kills a negligent machine operator and 
injures a passerby. If the passerby succumbs to his injuries 23 months after the 
machine operator’s death, the passerby’s estate trustee has not one month but three to 
commence the claim against the machine operator under s. 38(3).  

There is also a mechanism for tolling the Trustee Act limitation period indefinitely by 
filing “notice of the claim giving full particulars of the claim and verified by affidavit” with 
the executor or administrator or, if none, with the local registrar of the Superior Court of 
Justice.47  

                                                           
42 Swain, supra note 40. 
43 Basarsky v. Quinlan, [1972] S.C.R. 380, 1971 CanLII 5 (SCC) at 384. 
44 CIBC v. Green, supra note 41 at para. 114  
45 Rajmohan v. Norman H. Solmon Family Trust, supra note 31 at para 10.  
46 Estates Act, R.S.O. 1990, c. E.21, s. 47(2). 
47 Ibid. s. 47(1). 
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5) No relief from other expiry of other limitation periods? 

Is there any relief for the estate trustee who steps into the shoes of a deceased person 
where a limitation period is about to imminently expire? 

Justice Heeney in Whorpole v. Echelon General Insurance recognized the difficulty that 
an estate trustee can find herself in:  

An extreme example serves to illustrate the logic of this interpretation.  Suppose 
that the deceased died one week before the expiration of the limitation period on 
an outstanding claim for bodily injury.  Surely an executor could not be expected to 
get sufficiently up to speed on the affairs of the deceased so as to recognize the 
existence of an actionable claim, the need to retain counsel and the need to start 
an action, all within such a short period of time.  The executor could be said to be 
operating under a disability, that being his lack of sufficient knowledge of the 
affairs of the deceased to enable him to make informed decisions.  The Limitations 
Act does recognize the concept of disability, and makes allowances for it by 
delaying the running of the limitation period during the period of such disability.48 

Despite this problem, there is no relief for the estate trustee from the harshness of the 
expiry of a limitation period. In Camarata v. Morgan, it was argued in the Court of 
Appeal that on death, the Limitations Act or other limitation period applicable during the 
person’s life ceases to apply, and is replaced by the two-year limitation period in s. 
38(3) of the Trustee Act.49 The court disagreed, holding that both limitation periods 
apply after death. Section 38(3) creates a second limitation period that operates in 
addition to any limitation period that would have applied had the deceased been able to 
commence claim during life.50  

With respect to the limitation periods that were applicable during life, there are no 
exceptions or extensions on death. The limitation periods continue running after death 
as if the person were still alive. 

This can have a harsh effect on the estate. A limitation period may expire before a duly 
entitled estate trustee has the opportunity to take steps to commence the claim, whether 
because she has not discovered it yet, has not been granted a Certificate of 
Appointment of Estate Trustee Without a Will (i.e. letters administration) in the case of 
an intestacy, or for any other reason.  

Returning to Whorpole v. Echelon General Insurance, the court held that, in the conflict 
between two limitation periods subject to s. 19(5) of the Limitations Act (i.e. limitation 
periods in other statutes preserved in the schedule), section 38(3) prevails. The Trustee 
                                                           
48 Whorpole v. Echelon General Insurance, 2011 ONSC 2234 (CanLII) at para. 25. 
49 Camarata, supra note 7, and Kakinoki et al. v Islam et al., 2015 ONSC 5141. 
50 Camarata, ibid., at paras. 7-8. See also Kakinoki, ibid., at paras. 20-29. 
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Act serves to extend the limitation period to two years from the date of death. The court 
reasoned that “the contrary interpretation would render the section meaningless,” 
because there section 38 would be redundant if the limitation period applicable during 
life were still applicable after death. 51 One can see how the court came to this 
conclusion, but Whorpole did not consider the Ontario Court of Appeal’s decision in 
Camarata. In fact, the court said that it had not been referred to any case law on point. 
Therefore, Whorpole is likely not good law.52  

6) Commentary 

Section 38(3) of the Trustee Act, with a strict 2 year limitation period that is not subject 
to discoverability, can be unforgiving. Whenever a claim involves an estate, care should 
be taken to commence the claim within two years of death to avoid having to rely on the 
very limited and/or discretionary rules allowing an extension of the limitation period.  

 

B. Corroboration and Section 13 of the Evidence Act 

Cicero, who might have enjoyed sharing a drink with W.H. Auden, said that the life of 
the dead is placed in the memory of the living. Unfortunately, the living sometimes have 
ulterior motives. Corroboration of a living witness’s memories about a deceased person 
is one way that the law deals with the potential unreliability of evidence in cases by or 
against a deceased person.  

In this section we deal with the following questions: i) what is corroboration and why 
does it exist; ii) what are its criticisms? and iii) how does it work, particularly in light of 
the court’s oft-stated wish to see it gone?  

1) What is corroboration?  

Generally speaking, corroboration is an exception to the general rule that the evidence 
of just one witness is sufficient to meet the burden of proof.53 

While corroboration as a rule of evidence has largely fallen by the wayside in modern 
times in virtually all other areas of the law, it persists in claims by or against estates 
because of s. 13 of the Ontario Evidence Act.54 This section provides that no person is 
entitled to judgment in a claim by or against an estate unless his or her evidence is 
corroborated. The full text of the provision is as follows: 
                                                           
51 Whorpole, supra note 48 at para. 26. 
52 Ibid. at para. 23. 
53 Brisco Estate v. Canadian Premier Life Insurance Company, 2012 ONCA 854; 113 OR (3d) 161 at para. 
59. 
54 Evidence Act, R.S.O. 1990, c. E.23, s. 13. 
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13.  In an action by or against the heirs, next of kin, executors, administrators or 
assigns of a deceased person, an opposite or interested party shall not obtain a 
verdict, judgment or decision on his or her own evidence in respect of any matter 
occurring before the death of the deceased person, unless such evidence is 
corroborated by some other material evidence.  

The rationale for corroboration, in general and not just in the case of estates, is that it is 
a safeguard against fraud. In theory, a witness with an incentive to lie should not be 
believed unless some independent piece of evidence can confirm the truth of the 
testimony.55 

This justification is especially relevant in litigation involving an estate, and it is perhaps 
the reason why the rule has persisted in this area. The dead are at a disadvantage 
because they cannot tell their side of the story.56 The court must, “always have present 
in its mind the danger of relying too implicitly upon the evidence of the living in 
establishing a claim against the dead.”57 Section 13 exists to address this problem.  

However, the way that courts are applying the rule today seems to be shaped by some 
distaste for its very existence. Therefore, before reviewing the application of the rule in 
the cases, I will examine its criticisms.   

2) Criticisms of Section 13 of the Evidence Act 

In a time before computer technology, widespread record-keeping, and near-universal 
literacy enlarged the importance of documentary evidence, cases were usually won and 
lost on the oral evidence of live witnesses. Corroboration was a safeguard against over-
relying on the self-serving word of one party with an incentive to lie.  

Yet, even historically, the need for corroborative evidence was called into question. 
Wigmore noted four different criticisms of corroboration rules: (1) the frequency of 
fraudulent testimony is probably exaggerated; (2) corroboration works an injustice to 
those who do testify truthfully; (3) there is no way to create a rational, consistent, and 
workable corroboration rule; and (4) cross-examination and other safeguards are 
enough of a guarantee of truth that corroboration is unnecessary.58 There is also an 
“abstract impropriety and injustice” in a rule that ties judges’ hands so that they cannot 
give judgment on a witness’s testimony even if it is completely believed and trusted.59 

                                                           
55 Pepe v. State Farm Mutual Automobile Insurance Company, 2011 ONCA 341; 105 OR (3d) 794 at para. 
15. 
56 Burns Estate v. Mellon, 2000 CanLII 5739; 48 OR (3d) 641 (ON CA) at para. 5. 
57 Ibid. at para. 6.  
58 Brisco, supra, note 53 at para. 59, citing Wigmore on Evidence, vol. 7 (Chadbourn rev. 1978). 
59 Ibid. at para. 60. 
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As a result of these criticisms, the rule has largely disappeared from most parts of the 
law of evidence. This is a trend that the courts have noticed in considering the 
application of section 13 of the Evidence Act. In Brisco, the Ontario Court of Appeal held 
that in light of the modern trend against corroboration, the rule ought to be given a 
narrow interpretation as to the circumstances in which it is applicable, and a broad 
interpretation as to the evidence that will be consider to satisfy it.60 In other words, it will 
be applied as rarely as possible, and when applied, it will be satisfied as easily as 
possible. 

Recently, in P.M. v Evangelista, Justice Kurke of the Ontario Superior Court of Justice 
wondered why corroboration should be necessary to ground a civil finding of liability, but 
not to ground a criminal finding of liability covering the same subject matter.61 He 
remarked that the rule arguably favours the dead over the living and appears to distrust 
the ability of the court to assess the truth of a witness using its usual tools.62  

Justice Kurke reasoned that, “In my view, section 13 of the Evidence Act should be 
wielded as a shield to protect the dead from the dishonest claims of the living, but 
should not be permitted to serve as a sword to cut short the search for the truth, when 
the circumstances of this case give no cause for concern about any implicit dishonesty 
on the part of a living party.”63 

Notably, P.M. was a civil sexual assault case against a deceased perpetrator. 
Corroboration can potentially work a serious injustice in this context. The legislature has 
recognized that these claims are unique and can be thwarted by laws of general 
application tailored to run-of-the-mill civil claims. It can take years before sexual assault 
victims’ claims become discoverable and in 2004 the new Limitations Act removed an 
unjust impediment to plaintiffs by postponing limitation periods or removing them 
entirely in such cases, depending on the circumstances.64 The nature of sexual assault 
is that it occurs in private, without witnesses, leaving only the uncorroborated evidence 
of the victim. Corroboration is likely a similar impediment in these cases, and yet it 
remains a statutory precondition to judgment. 

With these criticisms and concerns in mind, we turn to the modern application of the 
rule. 

 
                                                           
60 Brisco, supra, note 53 at para. 62. 
61 P.M. v. Evangelista, 2015 ONSC 1419 at para. 41. 
62 Ibid. 
63 Ibid. at para 42. 
64 Elizabeth Grace, “Sexual Abuse & Limitation Periods in Ontario: Soon a Thing of the Past?” 
http://lernerspersonalinjury.ca/wp-content/uploads/Sexual-Abuse-Limitation-Periods-in-Ontario-EKG-
article-for-OTLA-Sept-2015.pdf [accessed January 10, 2016]. 

http://lernerspersonalinjury.ca/wp-content/uploads/Sexual-Abuse-Limitation-Periods-in-Ontario-EKG-article-for-OTLA-Sept-2015.pdf
http://lernerspersonalinjury.ca/wp-content/uploads/Sexual-Abuse-Limitation-Periods-in-Ontario-EKG-article-for-OTLA-Sept-2015.pdf
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3) How does the corroboration rule work? 

For section 13 to apply in the first place, the claim must be “by or against the heirs, next 
of kin, executors, administrators or assigns of a deceased person”.65 This language has 
been read narrowly so that corroboration is not required in a claim by beneficiaries of a 
life insurance policy against the insurer to collect its proceeds: beneficiaries of life 
insurance policies make their claims personally under the life insurance contract. 66 By 
contrast, if the beneficiary were the deceased’s estate and it were the executor making 
the claim, corroboration would be required. 

If corroboration is required, the corroborative evidence must: 

i. come from an extraneous source, i.e. not from the interested witness; 

ii. be relevant to a fact in issue; and  

iii. tend to show that the witness being corroborated is telling the truth.67 

There is no particular or closed definition for what will be extraneous evidence and not, 
“his or her own evidence”. However, just because a document is brought before the 
court by the interested party does not mean that it is “his or her own evidence”; a 
plaintiff may herself introduce a document that was produced by her to corroborate her 
oral evidence.68  

The extent and quality of the evidence that will satisfy section 13 has been described in 
different ways. Here two examples: 

• “Not every particular of the interested witness’ evidence needs to be 
corroborated, but the material evidence in corroboration must be 
independent of the opposite or adverse party and must appreciably help 
the judicial mind to accept one or more of the material facts deposed to. It 
must materially enhance the probability of the truth of the adverse party’s 
statement.”69 

                                                           
65 Evidence Act, s. 13, supra note 54. 
66 Brisco, supra note 53 at para. 63. 
67 Pepe, supra note 55 at para. 15. 
68 John Hrycko v. Justin Booth, Estate Trustee of the Estate of Olga Miller, 2014 ONSC 6676 at para. 41. 
69 Botnick et al. v. The Samuel and Bessie Orfus Family Foundation et al., 2011 ONSC 3043 per Penny J., 
aff’d by 2013 ONCA 225. 
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• “Corroboration should be such as to enhance the probability of truth of the 
suspect witness’ evidence upon a substantive part of the case raised by 
the pleadings.”70  

The corroborative evidence may be direct or circumstantial evidence, and it may be one 
piece of evidence or several taken together.71 Several pieces of circumstantial evidence 
may be taken together as corroborative even if the individual pieces would not be 
enough on their own.  

In Brisco, the plaintiffs sued to collect on a policy of life insurance owned by the 
deceased, but their corroborative evidence was all circumstantial.72 The deceased 
owned two insurance policies: one with a $1 million accidental death benefit; and a 
smaller accident benefits policy. He died in an accident in 2004, but the defendant life 
insurance company refused to pay on the $1 million policy because the deceased had, 
according to them, cancelled it by telephone in 1998. The plaintiffs claimed that the 
deceased intended to cancel only the accident benefits policy and the telephone clerk 
had registered the cancellation of the $1 million policy by mistake. They gave evidence 
that the deceased talked about his $1 million policy on several occasions after 1998, 
and clearly never thought that he had cancelled it. The telephone clerk had no 
independent memory of the call, and the company’s records were unclear. Importantly, 
the company usually sent a letter confirming cancellation, but there was no evidence of 
such a letter, either in the insurer’s records or among the deceased’s effects. 

The court found plaintiffs’ evidence was corroborated, in part, by the absence of 
evidence that ought to have existed if the defendant’s theory of the case were believed: 
there was no standard cancellation confirmation letter sent, and the company’s records 
were not clear about which policy the deceased intended to cancel. The remainder of 
the corroborative evidence amounted to a finding that the deceased, in his particular 
circumstances, would have been unlikely to have said and done the things he later said 
and did unless he believed that he had not cancelled the policy.  

Corroboration is only a threshold rule. Once it has been satisfied it is satisfied; the trier 
of fact will then consider the weight to be given to all of the evidence in the ordinary 
manner.73  

 

 
                                                           
70 Brisco, supra note 53, at para. 65, citing Sands Estate v. Sonnwald, [1986] O.J. No. 478, 9 C.P.C. (2d) 
100 (H.C.J.) 
71 Burns Estate, supra note 56 at para. 29. 
72 Brisco, supra note 53. 
73 Hrycko, supra note 68 at para. 43. 
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4) Commentary 

Observationally, from a review of the reported cases, it seems rare that an otherwise 
strong case will wreck on the shoals of the corroboration rule. For the most part, in 
those cases where corroboration is not found, it seems likely that the plaintiff would 
have failed anyways on the burden of proof. The rule is important to remember 
nonetheless. It is, of course, a legislative enactment with the force of law and cannot be 
ignored. More practically speaking, it can be deployed by the defence to draw extra 
attention to thin spots in a plaintiff’s case. For plaintiffs, a concerted effort to advance 
corroborative evidence may solidify flimsy evidence.  

 

C. Estates are not juridical persons 

Death is not necessarily the end of a life; it can even mark a new beginning.  

Evaluating the literal truth of this statement is a task for theologians and 
metaphysicians. The law, being a vehicle concerned with more mundane and practical 
matters, is not troubled by the deeper questions. It simply declares that the dead live on, 
reclassified as a different type of legal entity. Legal ghosts, as it were. 

However, to stretch this analogy, ghosts have no legal standing in our courts. To carry 
out their objectives and pursue their interests, ghosts can only act by possessing a 
living body. The ghost in this analogy is the estate, and the possessed body is the 
estate trustee.  

In this brief section, I summarize the legal characteristics of an estate and the 
procedural consequences insofar as they are relevant to civil litigators dealing with 
claims by and against estates.  

1) Definitions 

Ontario’s estate legislation is definitionally challenged, and it helps to understand what 
things are called before diving into the applicable rules.   

The Estates Act refers to executors, administrators, letters probate, letters of 
administration with a will annexed, letters of administration, and letters of administration 
without a will.74 The Trustee Act refers collectively to executors, administrators and 
administrators with a will annexed as “personal representatives”.75  

                                                           
74 Estates Act, R.S.O. 1990, c. E.21. 
75 Trustee Act, R.S.O. 1990, c T.23. 
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While the statutory language has not changed, Rule 74 of the Rules of Civil Procedure 
essentially abandons all of this terminology.76 The term “Certificate of Appointment of 
Estate Trustee” replaces letters probate, letters of administration, and letters of 
administration with a will annexed; and the term “estate trustee” replaces executor, 
administrator, and administrator with a will annexed.   

Rule 9 of the Rules of Civil Procedure, discussed below, inexplicably continues to use 
the terms “executor” and “administrator”, but there should be no distinction between 
these terms and “estate trustee with a will” and “estate trustee without a will”, 
respectively.  

2) What is an estate? 

First, and most importantly, like a trust but unlike a natural person or a corporation, an 
estate is not a juridical person.  

Professor Oosterhoff has explained that the trust (and consequently the estate, which is 
in many respects just a special form of trust77) can be best described as a relationship 
and also as a set of obligations with respect to property.78 Neither an estate nor a trust 
is a legal entity in itself.79 A trust is, “a way of holding property such that the holder is 
subject to obligations relating to the benefit of that property.”80 

The trustee or estate trustee is a person who holds legal title to the trust property. As 
between the trustee and the beneficiaries, the trustee is under a fiduciary obligation to 
act in the best interest of the beneficiaries. However, this is often of no concern to a 
third party. Unless the third party is knowingly assisting in a breach of trust or knowingly 
receiving trust funds in breach of fiduciary duty,81 the third party may deal with the 
executor or trustee as if he or she was the owner of the property.  

3) What are the legal consequences? 

For civil litigators, the singular consequence of the nature of the trust and estate is that 
an estate cannot sue or be sued.82  

                                                           
76 Rules of Civil Procedure, R.R.O. 1990, Reg. 194, Rule 74.01. 
77 A.H. Oosterhoff et. al., Oosterhoff on Trusts: Text, Commentary and Materials (8th ed., 2014) at pp. 
99-100. 
78 Ibid. at p. 19. 
79 Ibid.  
80 Ibid. 
81 See Air Canada v. M & L Travel Ltd., [1993] 3 SCR 787, 1993 CanLII 33 (SCC). 
82 See Dobbie v. Arctic Glacier Income Fund et. al., 2011 ONSC 25 (CanLII), leave to appeal granted on 
other grounds in 2012 ONSC 773; Cannon v. Funds for Canada Foundation, 2010 ONSC 4517 (CanLII), 
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Claims against an estate, including claims that a third party has suffered an injury as a 
result of the use of estate or trust property,83 are brought against the estate trustees. 
The estate trustees must be named in the title of proceedings in the capacity that they 
are sued in84 (e.g. “Jane Doe in her capacity as estate trustee of the estate of John 
Doe, deceased”) and each must be served with the originating process. The plaintiffs in 
a claim by the estate must be the estate trustees.  

The failure to take this into account can have dramatic consequences. In Foo v. 
Yakimetz, a seven day long trial was derailed by the improper naming of a trust as a 
defendant without naming or serving its trustees. Justice Cullity described the 
circumstances:85 

… it is necessary for me to deal with a matter that troubled me throughout the trial 
and was raised before counsels' closing submissions. The Krystal Group Trust 
was named as a plaintiff, and the Family Trusts were named as defendants, in this 
action. Trusts, of course, are not legal persons and cannot sue or be sued. Actions 
involving trusts must be brought, or defended, by their trustees just as actions 
against estates must be brought against the estate trustees subject to the relieving 
provisions of Rule 9. There are no similar provisions applicable to inter vivos 
trusts. An action against a trust - named as such - is a nullity unless, perhaps, by 
analogy to Rule 9, it can be saved by treating the reference to the trust as a 
shorthand reference to the trustees. However, obviously, the trustees must be 
served and a failure to do this is not a mere technicality that can be cured simply 
by inserting the names of the trustees in the style of cause during the trial without 
their consent. At an early stage of the trial, Mr. Roberts amended the statement of 
claim, on consent, to name Danielle Mamone as a plaintiff in her capacity as the 
present trustee of the Krystal Group Trust. No motion was made to add the 
trustees of the Family Trusts as defendants at that stage as Mr. Roberts, I believe, 
was under the impression that Yakimetz and Dubreuil, who had signed documents 
on behalf of the trusts, were trustees. During the evidence it emerged that this 
assumption was incorrect. 

At the conclusion of the evidence, Mr. Roberts moved to add certain individuals as 
defendants in their capacity as trustees of the Family Trusts. I indicated then that I 
did not think I could possibly exercise jurisdiction with respect to them at that stage 
of the trial. Trustees, prima facie, incur personal liability when, as such, they are 
parties to litigation and, generally, with respect to obligations and liabilities they 
incur on behalf of their trusts. Depending upon the circumstances, they may, or 

                                                                                                                                                                                           
[2010] O.J. No. 3486 at paras. 64-66 (S.C.J.) per Strathy J.; Whiting v. Menu Foods Operating Limited 
Partnership (2007), 53 C.P.C. (6th) 124 (Ont. S.C.J.) at paras. 25-29.  
83 See Cannon, ibid., at para. 66. 
84 Rules, rule 14.06. 
85 Foo v. Yakimetz, 2002 CanLII 2662 (ON SC) at paras. 70-72, aff’d by 2004 CanLII 11428 (ON CA) on 
other grounds. 
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may not, be entitled to be indemnified out of their trusts' assets. The individuals 
that Mr. Roberts seeks to add as defendants were not served with the originating 
process prior to the trial and did not participate in it. I stated that, if I was to allow 
the amendment, it appeared to me that I would have to order a new trial. […] 

I am aware from my own experience in practice, and more recently, that - 
presumably as a matter of convenience - trusts are quite commonly named by 
corporate and commercial lawyers as parties to agreements and as the owners of 
shares and of other property in share certificates and other legal documents. 
Moreover, this is certainly not the only case in which trusts have been named as 
parties to legal proceedings: Darrigo et al v. 245042 Investments Ltd., [2001] O.J. 
No. 4650 (C.A.) is a recent example. However objectionable in principle, the 
practice of treating trusts as if they had legal personality - or at least as if 
references to them by names such as those used in this case refer to the trustees 
- appears to be endemic and it has rarely received judicial criticism. The decision 
of the Federal Court of Appeal in Kingsdale Securities Co. Ltd. v. Minister of 
National Revenue, [1975] C.T.C. 10 ( F.C.A.), to which I referred during the trial, 
appears to be a rare exception. For this reason I have declined Mr. Altman's 
invitation to base my decision on the ground that, as the transfer of the BGI shares 
was made to the Krystal Group Trust, and not to its trustee, it was ineffective. […] 

Justice Cullity went on to outline the different option for going forward, none of which 
was palatable.  

4) Procedure for claims involving trusts and estates 

There is no real equivalent to a NUANS corporate name search for estates and trusts to 
check whether you have named the proper parties.86 Instead, Rule 9 of the Rules of 
Civil Procedure is, in essence, a remedial rule that is meant to facilitate procedural 
fairness in the confusion that follows when the rights and obligation that belonged to a 
living person suddenly, and without notice, evaporate on death and condense again in 
one or more other persons.87  

Subrule 9.01(1) codifies the common law that a proceeding by or against an executor 
need not join the beneficiaries, although subrule (2) allows the beneficiaries to be joined 
as parties on motion.  

                                                           
86 The Estates Registrar does maintain a publically-accessible computerized database of Certificates of 
Appointment of Estate Trustee granted as far back as 1996 and can manually search for Certificates earlier, but this 
system will not include trusts and unprobated wills, and it will not necessarily identify removals and replacements 
of estate trustees.  
87 Rules, supra, Rule 9. 
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Subrule 9.01(3) deals with the situation that the estate is represented by more than one 
executor, and provides that where a claim is commenced by executors but not by all of 
them, the executors who did not join are named as defendants or respondents.  

If there is no estate trustee, Rule 9.02 allows the court to appoint a litigation 
administrator for the estate for the purpose of defending the claim.  

Rule 9.03(1) serves to ratify a claim brought by or against a person who is later granted 
a Certificate of Appointment of Estate Trustee (although note that an estate trustee 
named in a will takes her authority from the will immediately upon death and not from 
the grant of probate, which merely confirms the appointment; while an estate 
trustee/administrator on intestacy has no power until the court grants the Certificate of 
Appointment).  

Rules 9.03(2) to (5) create a broad range of exceptions to the rule that it is the estate 
trustees and not the estate that must be named as parties to the proceeding. If the 
proceedings name the deceased, the name of the estate, or the “estate trustee” 
generically, or the incorrect estate trustee, the court may order that the proceeding is 
continued by or against the property parties. Subrule (5) gives the court a catch-all 
jurisdiction to avoid treating the proceedings as a nullity in the event of any analogous 
deficiency. Subrule (6) automatically stays a proceeding until it is properly constituted. 
Subrule (7) allows the court to impose any just terms when making an order under this 
rule.  

Interestingly, note that Rules 9.02 and 9.03 only apply to estates, and not to trusts. 
Justice Cullity in Foo v. Yakimetz noted in obiter that trusts may be governed by these 
rules by analogy.88  

5) Commentary 

In cases involving trusts and estates, recall that all trustees must be named in the title of 
proceedings and served. When there is uncertainty, consult Rule 9 for an appropriate 
remedy.  

 

This article is intended for the purposes of providing information and guidance only. It is not intended to 
be relied upon as the giving of legal advice and does not purport to be exhaustive. 

Whaley Estate Litigation                          February 2016 

                                                           
88 Foo, supra note 85 at para. 70. 


