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In Clarke v. Johnson 2014 ONCA 237 and in Cowderoy v. Sorkos Estate 2014 ONCA 618 the 
Court of Appeal reviewed the equitable doctrine of proprietary estoppel. At the root of both 
cases was the ubiquitous family cottage dispute.  

In Clarke, Mr. Clarke paid for and built a cottage on an island that was owned by his in-laws, the 
Johnsons. After Mr. Clarke divorced his wife, he continued to use, maintain, and pay the bills for 
the cottage for more than 20 years. After a family dispute, Mrs. Johnson purported to ban Mr. 
Clarke from the cottage. In response, Mr. Clarke sought, and obtained, a declaration from the 
court that he had an equitable right to continue to occupy the cottage based on unjust 
enrichment and proprietary estoppel. The trial judge granted Mr. Clarke a license to occupy the 
cottage.  

On appeal, the Court of Appeal provided summarized the doctrine of proprietary estoppel 
comparing the “historical approach” with the “modern approach” to such claims. The historical 
approach consisted of a guide of ‘five probanda’: a claimant’s mistake as to the legal rights to a 
property, money spent by the claimant based on this mistake, knowledge of the correct legal 
rights by the owner, the owner’s knowledge of the claimant’s mistake as to the legal rights, and 
the owner’s encouragement of the expenditure of money by claimant.  

In the ‘modern approach’ the five probanda need not be satisfied. Instead, three elements must 
be established: an owner of the property induces a claimant to believe he/she will enjoy a right 
to the property; the claimant acts to his/her detriment upon this mistaken belief; and the owner 
takes unconscionable advantage of the claimant by denying him/her the expected right.  

The Court, in Clarke, considered both the historical approach and the more flexible modern 
approach, and confirmed that it is “now preferable to adopt the modern approach to proprietary 
estoppel”. The Court upheld the finding of proprietary estoppel finding Mr. Clarke was induced 
to believe he would own the cottage, Mr. Clarke contributed significantly to the construction and 



 

maintenance of the cottage, and finally, his eviction from the cottage would unconscionable. The 
Court also concluded that the remedy of an irrevocable exclusive licence to use the camp for life 
was an appropriate remedy since a monetary award would have been unsuitable. 

What is interesting about the second case, Cowderoy, is that the Court upheld the proprietary 
estoppel finding, yet overturned the remedy awarded. This case involved a dispute between the 
grandchildren of the deceased’s first spouse (whom he treated like his own grandchildren) and 
the deceased’s second spouse. The grandchildren argued that in 1985 they had entered into an 
agreement with the deceased that if they worked without pay on his farm and cottage properties 
the deceased would leave them the properties in his will. The grandchildren provided the free 
work but the deceased failed to leave them the properties as promised.  

The trial judge concluded that the grandchildren had made out a claim for proprietary estoppel 
on the evidence and ordered the estate to convey the farm and the cottage properties to the 
grandchildren, with any property transfer expenses to be borne by the estate.  

Notably, the deceased’s spouse had also brought a dependant’s support claim under the 
Succession Law Reform Act, R.S.O. 1990, c. S.26 (the “SLRA”), which the trial judge refused to 
consolidate with the grandchildren’s proprietary estoppel claim. On appeal, the spouse argued 
that the trial judge erred by not consolidating the claims. She also sought, and was granted 
leave to produce new evidence on the value of certain estate assets, which significantly reduced 
the overall value of the estate. The estate trustee argued that if the farm and cottage properties 
were transferred to the grandchildren then the estate’s liabilities would exceed its assets by 
about $500,000.00 making it impossible to provide the spouse with the support awarded by the 
trial judge. The estate trustee also argued that the trial judge erred in finding proprietary 
estoppel. 

The Court of Appeal concluded that the trial judge erred in not consolidating the two claims and 
erred by ordering that the properties be transferred directly to the grandchildren. The Court 
found that the trial judge’s remedy incorrectly turned a promise to bequeath into a promise to 
convey.  The properties should have formed part of the estate, subject to the term that they are 
bequeathed to the grandchildren. This is significant, as s. 71 of the SLRA states that where a 
deceased has entered into a contract to bequeath property, the property will not form part of a 
dependant support order unless the value of the property exceeds the consideration.  In other 
words, if the value of the farm and cottage properties exceeded the value of the work of the 
grandchildren, any excess amount could be used to satisfy the spouse’s dependant’s support 
order. The Court of Appeal reluctantly ordered a new trial to determine the dependant support 
claim, the outcome of which is unknown. 


