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This paper deals with the impact of delay when a litigant seeks to test the validity 

of a will by putting it to proof in solemn form. 

 

(1)  The Effect of Delay in General  
 

People pass their wealth from one generation to the next by a variety of means.  

The passage is not limited to wills.   Gifts, joint tenancies, beneficiary 

designations, and trusts all play a significant and, it appears, increasing role.   

The attacks on wealth transfer are grounded as often from equity as they are in 

the common law.  Layered on top of all of that is the bifurcated role of the courts 

                                                
1 Practicing in Alberta with the Wealth and Estate Law Group and in Manitoba with Tradition Law LLP 
Estates and Trusts.  The material in this paper is being reworked to form a new chapter in an upcoming 
second edition of John E. S. Poyser, Capacity and Undue Influence (Toronto: Carswell, 2014)  
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in dealing with wealth transfer.  The courts deal with disputes in an adjudicative 

role but also deal with wealth transfer, at least in the case of wills, in an 

administrative or quasi-judicial role, accepting wills to probate in common form, 

and supervising the administration of estates and trusts. Any discussion of 

limitations of actions, or delay, has to deal with that complexity. 

 

Prior to the fusion of law and equity, the Court of Chancery generally dealt with 

delay with recourse to the equitable concepts of latches and acquiescence.  

Limitations legislation had no application.2  Limitations legislation developed in 

early history to deal with matters litigated in the common law courts, not courts of 

equity.  Courts of probate, on the other hand, applied neither limitations 

legislation nor the concepts of latches or acquiescence in response to a request 

for proof in solemn form.3  The test was whether request for proof in solemn form 

was frivolous or vexatious or amounted to an abuse of process.  All of that 

formed the tangled background at about the time that the fusion of law and equity 

took place in the 1870’s.  Since then, limitations legislation has made creeping 

inroads into the law of equity and the law of probate.  The issues then become 

                                                
2 The area was complex.  An exception was made when a concurrent jurisdiction existed in both the 
common law courts and the courts of equity, as might be the case where an accounting was sought.  In that 
situation a judge in the court of equity would import and apply the limitation period by analogy.  An 
exception to the exception was made where a trustee was involved, as a trustee in possession had to account 
to a beneficiary of the trust regardless of the passage of time.  The exception was also expanded beyond 
trustees to apply to other trust like relationships, such as a guardian and ward.  No effort is made here to 
delve more deeply into that early history. 
 
3 There was a concurrent probate jurisdiction prior to the fusion and prior to the establishment of a 
dedicated Court of Probate in England.  The Court of Chancery would issue grants of probate relating to 
assets at death other than land (personality), and the King’s courts would issue grants of probate relating to 
land (realty).  The Ecclesiastical Courts and the Prerogative Courts enjoyed sway at different points.  None 
of the courts appear to have applied limitations statutes or latches or acquiescence to bar or block 
applications for proof in solemn form.  
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how deeply do those inroads run and how clearly marked are their edges.  

Different provinces have different rules.  Latches and acquiescence remain part 

of the law.   So does the probate restriction that applies when proof in solemn 

form would be frivolous, vexatious, or an abuse of process. 

 

What of the quasi-judicial role referred to above?  Wills are submitted to probate.  

Bonds are posted.  Accounts are passed.  In most estates, no dispute is 

involved.  The judge or court clerk accepts the will for probate so long as it 

passes muster on a brief administrative review.  The executors are expected to 

pass accounts where minors or incompetents are involved.   Our courts accepted 

that role by convention if not by legislation early in the history of our legal system.  

Litigants sometimes delay for years before challenging the validity of a will.  

When, if ever, will that delay operate to defeat or hinder the challenge? The 

correct answer appears to be this.  Bringing a will to probate is not claim or 

action.  No limitation period applies.  That is true for both an application for 

probate in common form at first instance, and is true when a request is made 

later to put a will to proof in solemn form that was allowed to probate in common 

form earlier.  Very clear language is required in limitations legislation to impose 

mechanical bars to probate contrary to those basic principles. 
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(2)  The Dual Role of the Court in Dealing with Wills   

 

The courts fill two very different judicial functions in dealing with wills and 

probate.  The first is administrative in nature.  The courts process applications for 

probate and administration, and oversee the passage of wealth from deceased 

persons to their heirs.  That includes supervising the performance of personal 

representatives, fixing fees, and hearing applications for the passing of accounts.  

The second function is more purely adjudicative.  Disagreements arise.  Heirs 

fight over wealth as it passes.  Courts hear and resolve disputes between heirs 

during the inheritance process, including disputes over whether a given will is 

valid or invalid.   

 

An understanding of that interface between those two roles is helpful in 

understanding of the uneasy application of limitations legislation to will disputes. 

 

Most wills arrive at the courthouse in the hands of a clerk to be submitted for 

proof in common form.  No dispute is in the offing.  The necessary evidence to 

have them put to probate is standardized, set out in the affidavit of execution and 

the affidavit sworn by the personal representative in support their application.  

The documents are given to a clerk behind a counter, not to a judge in a court 

room sitting on a bench.  Given the presence of basic evidence organized 

according to a standard form, generally contained in an affidavit of execution, 



 5 

presumptions kick into play to establish capacity, knowledge and approval, and 

due execution.  The courts function in approving probate on a summary basis.  A 

tax is collected.  As suggested above, requiring proof of a will in that summary 

form can be characterized as an administrative function.4 

 

The courts have traditionally been of the view that no limitations legislation 

applies to applications for probate.  There appears to be two reasons for this.  

First, no dispute has been joined.  Limitations legislation extinguishes claims, not 

administrative functions.  Second, the courts’ role in this sphere is to make sure 

that wealth passes to true heirs at law.  There will be many occasions where 

court intervention is not pursued with dispatch but is still clearly required.  

 

A common example illustrates this.  Consider the situation where a husband dies 

with a will leaving everything to his wife.  Most of the assets are held by the 

couple in joint names with rights of survivorship with his wife.  The exception is 

one parcel of land, registered in the sole name of the husband.  It might be a 

cottage. It might be farmland.   There is no pressing need to put the land into the 

name of the surviving wife, and the will is not put to probate. The wife leaves it 

sitting in a drawer for twenty years.  Later, when the wife dies, the children, as 

her heirs, open the drawer to find a title showing the land in father’s name and 

the will, unprobated.  That basic scenario plays out over and over again across 

Canada with slight variations.  The children deal with the situation by putting the 

                                                
4 Diplock L.J. referred to this as a quasi-judicial function in In the Estate of Langton, Decd. [1964] P. 163, 
[1964] 2 W.L.R. 585, [1964] 1 All E.R. 749 (Eng. C.A.), at page 181.  
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father’s will to probate, notwithstanding the delay, and then transfer the land to 

the estate of the their dead mother to be dealt with as part of her estate.  The 

courts do not refuse the application for probate on the father’s estate on the 

grounds that the limitations of actions legislation applies and it is too late.  The 

family members in possession of the assets are still free to exert and argue 

prescriptive rights, and may succeed in retaining the assets in that manner in 

some cases.5 

 

To draw an analogy, when a person attains the legal age to drive, he or she may 

not apply to the government for a driver’s license immediately.  He or she might 

delay for ten, or twenty, or thirty years.  If that occurs, as might be the case 

where a sixty year old applies for a driver’s license, no limitations of actions issue 

arises.  There is no action to limit, no civil wrong for which finality is required.  

When an application for a driver’s license is brought, it is considered.  A 

provincial government would be free to legislate an administrative process that 

includes a court application under some circumstances.  Society has an interest 

on who is on the road.  The same appears to be true of an application for 

probate.  When it is considered, and if it is opposed, a court action is available to 

test the validity of the will as a testamentary document.  Society has an interest in 

ensuring that wealth passes to rightful heirs.  

 

                                                
5 See Re O’Reilly (No. 2), (1980) 7 E.T.R. 185, 28 O.R. (2d) 481, 111 D.L.R. (3d) 238, 1980 CarswellOnt 
531 (Ont. H.C.J.), affirmed 33 O.R. (2d) 352, 123 D.L.R. (3d) 767n, 1981 CarswellOnt 1306 (Ont. C.A.).  
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Unfortunately, it is not always simple.  What happens if the validity of the will is 

challenged as it is put to probate?  That invokes the second, adjudicative, role of 

the court.  A prior will might exist giving assets to other heirs, not just the 

surviving husband.  In some provinces, intestacy gives rights to the children, not 

just the surviving spouse.  There may be litigants waiting to contest the will put to 

probate. 

 

How is the court to respond?  It would be strange for the court to take the 

position that it would be willing to allow probate in common form after a 

significant delay without allowing a request for proof in solemn form to be 

requested as the will was submitted to the court.  It would amount to the position 

that “we will accept the will for probate, but will not allow it to be challenged.”  So 

long as the court remains open to accept applications for probate, twenty, thirty 

and forty years after death, the court has to remain willing to process those 

applications for probate on their merits and test the validity of wills when 

challenged, the same twenty, thirty and forty years later. 

 

This raises the issue of revocation.  As a new will is successfully put to probate, 

rights to inherit under an earlier will, or intestacy, are often extinguished.  As one 

instrument is declared valid and rises into operation, another falls.  There will 

also be occasions where a will is accepted to probate in common form, and then 

twenty or thirty years later the capacity of the maker of that will is challenged and 

the court is asked to adjudicate on the capacity issue as part of putting the will to 
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proof in solemn form.  If the will, probated decades earlier, is held to be invalid, 

then the collection of persons who are legally entitled to inherit will change as an 

intestacy or older will kicks into operation. 

 

In Oestreich v. Brunnhuber Haley J. spoke for the Ontario Supreme Court of 

Justice in describing the role of the court in the following terms:6 

 
For public policy purposes it is important that wills be open to challenge 
both before and after probate in common form. In many instances a later 
will is found, or there are grounds discovered which tend to bring into 
question the validity of a will. The court should endeavor to ensure that 
only a valid will is put forward to the world as the last will of a deceased 
person.  Mere delay in questioning the will is not enough to prevent the 
court from entering into an investigation by requiring proof in solemn form. 

 

Those remarks echo earlier obiter commentary at the Privy Council by Viscount 

Dunedin in Robins v. National Trust Company:7 

 

In ordinary cases if there is no suggestion to the contrary any man who is 
shown to have executed a will in ordinary form will be presumed to have 
testamentary capacity, but the moment the capacity is called in question 
then at once the onus lies on those propounding the will to affirm positively 
the testamentary capacity. Moreover, if the will is only proved in common 
form and not in solemn form, the same rule applies, even though the 
action is to attack a probate which has been granted long ago.  

 

As a fresh will is successfully put to probate, or the probate of an old will is 

successfully revoked, a new collection of heirs comes into view, as rightful heirs 

                                                
6 Oestreich v. Brunnhuber (2001), 38 E.T.R. (2d) 82, [2001] O.J. No. 338, 2001 CarswellOnt 273 (S.C.J.), 
at paragraph 26.  
7 Robins v. National Trust Company, [1927] A.C. 515, at page 519 (P.C. Canada).   
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who take over from other persons who, often unwittingly, find themselves 

standing as wrongful heirs with estate assets in possession.  Those heirs in 

possession are innocent.  It is their ownership that is bad.  That brings remedies 

into play, typically those of tracing and recovery.  In Re Diplock Estate8 the 

English House of Lords dealt with the ability to trace estate assets distributed in 

error under an invalid will.  Lord Simmons reviewed the history of the courts in 

dealing with these issues and referred to the “self-sought duty” taken up by 

courts of equity “to see that the assets of a deceased person were duly 

administered and came into the right hands and not into the wrong hands.”9 

 

Thus, outside of the statutory overlay that might be added by limitations 

legislation, the courts have always been willing to allow broad access to next of 

kin and other interested parties wishing to come forward and seek orders of 

probate and administration.  In the interest of ensuring that wealth is inherited by 

lawful heirs, the courts were equally welcoming to persons wishing to reopen 

probate by challenging and attempting to revoke an earlier grant of probate that 

had been made on a summary basis in common form.10  That willingness to 

reopen probate did not extend to situations where the grant of probate had 

issued at the outset as the result of proof in solemn form.  Proof in solemn form 

called on interested parties to assess their positions and join in if a dispute 
                                                
8 Re Diplock Estate (Ministry of Health v. Simpson et. al.) [1950] 2 All E.R. 1137, [1951] A.C. 251 (Eng. 
H.L.)   
9 Re Diplock Estate (Ministry of Health v. Simpson et. al.) [1950] 2 All E.R. 1137, [1951] A.C. 251 (Eng. 
H.L.), at page 266.   
10 For an early example see Harwood v. Baker (1840), 3 Moo. P.C. 282, 13 E.R. 117 (England P.C.), where 
a will was put to proof in common form in 1833 allowing the will-maker’s estate to go to his widow, and 
then challenged by his family and put to proof in solemn form three years later in 1836 at the death of the 
widow when, presumably, she purported to leave the inherited wealth to her own family. 
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seemed warranted relating to the validity of a will.  It made little sense to have 

probate of the same will tested twice in solemn form.  If the issue of capacity had 

been dealt with through contested court proceedings a new challenge on that 

ground would be res judicata, as between the parties, and disallowed as an 

abuse of process were the same will challenged by non-parties who were aware 

of and could have intervened in the earlier proceedings.11  Having said that, the 

courts were still willing to reopen probate where a fraud had occurred, or where a 

subsequent will was discovered and submitted for probate.  In that latter instance 

the validity of a second instrument was being put to the test, with an incidental 

impact on the earlier probate proceeding. 

 

(3)  Judicial Responses to Delay in the Probate Process   

 

The courts have developed a suite of responses to delay that can be applied on 

a discretionary basis when and if required to bar relief when it is inequitable to 

allow a probate matter to go forward or a plaintiff to recover.  Those are 

independent of and apart from limitations legislation.  First, the court has an 

inherent jurisdiction to dismiss a request for probate, or a request for proof in 

solemn form, or the revocation of probate, where allowing the matter to go 

forward would be frivolous, vexatious or an abuse of process.  Second, local 

                                                
11 Newell and King v. Weeks (1814), 2 Phill 224, 161 E.R. 1126 (Eng. Perog. Ct.), a decision by Sir John 
Nicholl (“The Court would deeply lament if any rule bound it down so strictly that it must do so great an 
injustice as to allow the parties again to put the executor on proof of his will.”).  Also see Young v. 
Holloway (1894), [1995] P. 87 (Eng. P.D.A.), Wytcherley v. Andrews (1871) L.R. 2 P.&D. 327 (a decision 
of Lord Penzance), and In the Estate of Langton, Decd. [1964] P. 163, [1964] 2 W.L.R. 585, [1964] 1 All 
E.R. 749 (Eng. C.A.) .    
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rules of court will speak to a process for the return and revocation of grants of 

probate and a body of law has been growing around the exercise of discretion 

within those rules. 

 

Third, if the matter does go forward, the court will often have the discretionary 

jurisdiction to deny a plaintiff a remedy.  In the case of a request to trace property 

into the hands of wrongful heirs and recover it, discretionary defenses such as 

laches or acquiescence can be brought to bear.  Each of those is discussed 

below.  Limitations legislation can be viewed as a statutory overlay to the judicial 

responses to delay formulated by the courts.  

 

(a)  Preliminary Dismissal for Delay  
 

The courts are held to enjoy an inherent jurisdiction to control access to the 

probate process they administer.  That jurisdiction includes a discretion to refuse 

to allow probate to be challenged through proof in solemn form where the 

challenge is frivolous or vexatious or is amounts to an abuse of process.12  The 

jurisdiction is independent of the rules of court and is to be exercised sparingly.13  

Mere delay by a party in raising a challenge to a will is not in and of itself 

sufficient to invoke the discretion.14  Where litigants have been successful in 

having a court invoke its jurisdiction, the cases have tended to feature a delay 

                                                
12 Re Coghlan, decd. [1948] 2 All E.R. 68 (Eng. C.A.), In Re Flynn (1981), [1982] 1 All E.R. 882, [1982] 1 
W.L.R. 310 (Eng. Ch. Div.)  .  Also see Oestreich v. Brunnhuber (2001), 38 E.T.R. (2d) 82, [2001] O.J. 
No. 338, 2001 CarswellOnt 273 (S.C.J.).   
13 In Re Coghlan, decd. [1948] 2 All E.R. 68 (Eng. C.A.).   
14 In Re Flynn (1981), [1982] 1 All E.R. 882, [1982] 1 W.L.R. 310 (Eng. Ch. Div.).   
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coupled with an abuse of process, appearing to be the more easily established of 

the various grounds.  In one case, a court refused to allow probate to be re-

opened in solemn form where a party raised an initial objection to a will on the 

grounds of probate, filed pleadings, and then withdrew, citing a lack of evidence, 

allowing probate to issue only to attempt to reopen the probate later on the same 

grounds.15  In another case, a court refused to allow probate to be reopened after 

a delay of a mere two years where the party seeking to challenge capacity had 

received disclosure of the facts and documents relevant the capacity issue, met 

with lawyers for the executor to discuss whether the will-maker had enjoyed 

capacity, agreed to allow the probate of the will to go forward, without signing a 

formal release, and then attempted to raise the issue of capacity again during the 

passing of accounts.16  It is more difficult to convince a court to dismiss a probate 

challenge on the grounds of a delay on the argument that the proceedings are 

frivolous or vexatious.  Courts have discounted significant delays where those 

grounds are argued and allowed interested parties to test the validity of 

testamentary instruments six years17 and eighteen years18 after the initial probate 

issued.  As a more striking example, a lost will was brought forward and allowed 

into the probate process fifty-four years after maker’s estate had been distributed 

on the grounds that he was intestate.19  Each of those applications were brought 

after the estates had been fully or largely distributed and over the objections of 

                                                
15 Merryweather v Turner (1844) 3 Curteis 802, 163 E.R. 907 (Eng. KB).   
16 Sawdon Estate v. Watch Tower Bible & Tract Society of Canada 2010 ONSC 4066, 2010 CarswellOnt 
5922 (Ont. S.C.J.).   
17 In Re Flynn (1981), [1982] 1 All E.R. 882, [1982] 1 W.L.R. 310 (Eng. Ch. Div.).   
18 In the Goods of Topping (1853), 2 Rob. Ecc. 620, 163 E.R. 1434 (Eng. Ecc.).   
19 In Re Coghlan, decd. [1948] 2 All E.R. 68 (Eng. C.A.).   
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other persons who thought they were rightful heirs and believed themselves to be 

the true owners of the property.  It is harder to convince a court to block a 

probate challenge where an unadministered asset exists, still in the names of the 

personal representatives;20 or where the evidence necessary to test the validity 

of the will remains readily available, as would be the case where the witnesses to 

the making of the will are still alive and able to testify.21  A court is more likely to 

convinced and exercise its discretion to dismiss a request if the will-challenger 

has already taken a benefit under the will, or has been aware of the concern 

relating to the validity of the will and tacitly agreed to allow probate to go 

forward.22 

 

A preliminary dismissal under the discretion discussed above is different from an 

application to dismiss a will challenge on a motion for summary judgement.  

Summary judgement is granted where a court is satisfied that the will-challenger 

cannot succeed.  Preliminary dismissal of a challenge as frivolous, vexatious or 

an abuse of process is granted where a court is satisfied that the will-challenger 

ought not to be allowed the opportunity to start. 

  

                                                
20 In Re Coghlan, decd. [1948] 2 All E.R. 68 (Eng. C.A.).   
21 Oestreich v. Brunnhuber (2001), 38 E.T.R. (2d) 82, [2001] O.J. No. 338, 2001 CarswellOnt 273 (S.C.J.).   
22 Sawdon Estate v. Watch Tower Bible & Tract Society of Canada 2010 ONSC 4066, 2010 CarswellOnt 
5922 (Ont. S.C.J.).   
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(b)  Case Law Review on Preliminary Dismissal  
 

In the Goods of Topping23 was an early English case dealing with an eighteen 

year delay in challenging a probated will on the grounds that the will-maker 

lacked capacity.  On the facts of that case the will-maker made a will in 1821, at 

an advanced age, while deaf, nearly blind, and of “weakened capacity.”  The will 

made a son-in-law her only heir.  At the time she died she was in a workhouse 

and described as nearly destitute.  The will was put to probate in common form, 

without contest, shortly after she died.  Eighteen years later, a remainder interest 

under another estate became payable to her, transforming her estate from empty 

to full.  At that point, her daughter, who had been disinherited under the will, 

came forward and applied to the court asking that the executor of the will prove it 

in solemn form, seeking to have the will revoked on the grounds that her mother 

had lacked capacity at the time the will was made.  If successful, her mother 

would then have died intestate – a result to the financial advantage of the 

daughter.  The witnesses to the will were still alive and able to testify.  The court 

ruled that the application of the daughter to have the will overturned for lack of 

capacity should be heard on its merits, notwithstanding the eighteen-year delay.  

The following remarks were made summarizing the early state of the law and 

commenting on the plight of personal representatives:24 

There have been instances in which wills have been called in, and the 
executors compelled to prove them in solemn form, after a great length of 

                                                
23 In the Goods of Topping (1853), 2 Rob. Ecc. 620, 163 E.R. 1434 (Eng. Ecc.).   
24 In the Goods of Topping (1853), 2 Rob. Ecc. 620, 163 E.R. 1434 (Eng. Ecc.), at pages 621-22.   
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time. I know of no way in which executors can protect themselves from 
that inconvenience, except by examining the attesting witnesses before 
taking probate. Notwithstanding what is stated in some of the books to the 
contrary, it was the opinion of that learned Judge, the late Sir William 
Wynne, that there is no limitation, as to time, in calling in question a will.  I 
concur in that opinion… 

 

Merryweather v Turner25 is another of the older cases out of England and dealt 

with a fourteen year delay in challenging capacity.  The issue of capacity had 

originally been joined by competing heirs shortly after death, and pleadings were 

filed.  The plaintiffs withdrew from the trial process alleging a lack of evidence 

and let the matter sit while probate issued in favour of the will they had sought to 

contest.  Fourteen years elapsed, and the plaintiffs then came forward and 

attempted to have the executors prove the will and a codicil that amended it in 

solemn form, claiming to have found access to evidence unavailable earlier.  

That claim appeared to be questionable.  The court recognized the role of the 

judicial system in ensuring valid wills were put to probate, and invalid wills 

remained subject to future challenge but, in essence, concluded that it would be 

an abuse of process to allow the will and codicil to be put to challenge after the 

delay.  The plaintiff was not allowed to proceed on the capacity challenge on the 

already probated will and codicil.   

 

In Re Coghlan, decd.26 was a decision of the English Court of Appeal involving a 

fifty-four year delay in bringing an application to revoke a grant of letters of 

                                                
25 Merryweather v Turner (1844) 3 Curteis 802, 163 E.R. 907 (Eng. KB) . 
26 In Re Coghlan, decd. [1948] 2 All E.R. 68 (Eng. C.A.).   



 16 

administration and put a will to probate.  Henry Thomas Coghlan passed away in 

1892 with an estate in excess of £600,000 -- a significant fortune by the 

standards of the time.  No will was found.  Letters of administration issued.  All of 

the assets were distributed to his next of kin on the basis of an intestacy save 

and except for one unadministered asset.  That unadministered asset was land 

and a tomb at Highgate Cemetery, on the outskirts of London, and remained in 

the name of one of the dead administrators over the decades that followed.  The 

next of kin sat on the assets, and lived and died.  Unknown to them, a document 

purporting to be a lost will existed.  Allegedly signed just three months prior to Mr. 

Coghlan’s death in 1892, it made his cousin, Samuel Williams, the sole executor 

and beneficiary of his substantial estate.  Samuel died seven years after the will-

maker without bringing the will forward or claiming the estate.  His administrator 

took possession of the will and sat on it for eight years from 1914 to 1922 before 

she, in turn, passed away.  Before she died, she made the existence of the will 

known to her nephew, a Mr. Briscoe, the eventual plaintiff in the proceedings.  At 

her death, the plaintiff was in a position to apply to as administrator de bonis non 

and take over Samuel’s estate and any rights it enjoyed to pursue the Coghlan 

family fortune.  He consulted a lawyer and was given bad advice.  He was told 

that any claim made on behalf of Samuel would be statute-barred.  A decade 

later, with the forty-two year old, unprobated will in-hand, he saw another lawyer.  

The second lawyer told him that limitations legislation did not apply to 

applications for probate and the application for probate and claim could still be 

brought.  The plaintiff then took over Samuel’s estate in 1936 and went about 
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marshalling the evidence to prove the will.  Remarkably, he was able to find one 

of the attesting witnesses still alive.  That took some time.  It was not until 1943 

that he applied for probate of the lost will and for revocation of the grant of 

administration that had been granted fifty-one years earlier.  The Coghlan family 

opposed.  They began by filing a motion to have the plaintiff’s application struck 

under the inherent jurisdiction of the court as frivolous and vexatious, arguing 

that even if the authenticity of the will could be established any subsequent claim 

to pursue the estate assets would be defeated by laches.  Interestingly, some of 

the wealth could, it appears, be traced into trust still operating to the benefit of 

certain of the heirs who had inherited on the intestacy.  The living heirs included 

a baronet.  The plaintiff in the Coghlan case had three hurdles to clear.  First, 

having the court accept the jurisdiction to revoke the now ancient order of 

administration and entertain the application for probate.  Second, to prove the will 

and have it accepted for probate.  Third, to trace the assets and allow their 

recovery in the face of the laches defense that would be brought by the heirs in 

possession.  The delay was so long that two world wars had intervened. 

Nevertheless, the Court of Appeal allowed the application to go forward, 

overturning a lower court order that had dismissed the action as frivolous and 

vexatious.  The Court was unanimous, but wrote three sets of reasons.   

 

Tucker, L.J. took the position that the jurisdiction to refuse an application to have 

probate go forward is one “which is sparingly exercised and then only in 

exceptional and clear cases…” and commented on the heavy burden that lay on 
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the defendants to show that the action should be dismissed as frivolous and 

vexatious.27  He noted that facts were in dispute that would have to be decided 

relating to the third hurdle.  Evershed L.J. would have refused the plaintiff on the 

grounds that if successful in having the will authenticated, the effort to trace the 

Coghlan fortune would be met with a laches defense at the third hurdle, 

rendering the claim frivolous, but grudgingly let the claim go forward because of 

the tomb.  It had value.  It was still in the estate, in the name of one of the dead 

administrators.  No tracing was required.  Laches would not be relevant.  

Hodson, J., agreed that the tomb made the application for probate relevant, and 

that facts necessary to decide the laches issue remained legitimately in dispute, 

and could only be determined in a subsequent proceeding.28 

 

An interesting argument is left open in the wake of Coghlan:  that a litigant ought 

to be rebuffed at the first issue, failing to clear the first hurdle, if the court is 

confident that the litigant will fail at the third hurdle.  A litigant hoping to make that 

argument would be well positioned if, unlike the plaintiff in Coghlan, the estate 

had already been fully administered, and there was no property left in the names 

or control of the personal representatives, and secondly, the litigant was able to 

put evidence before the court that was thorough and sufficient, without a trial, to 

convince the court that the defense of laches would be unavoidable when the 

                                                
27 In Re Coghlan, decd. [1948] 2 All E.R. 68 (Eng. C.A.), at page 73.   
28 The preliminary skirmish went to the plaintiff, Mr. Briscoe.  The record does not disclose who won the 
war.  Whoever won the case took over ownership of the tomb – to the victor go the spoils.  The author 
conducted research to find the Coghlan family tomb at Highgate to see who was buried there after the 
litigation concluded.  Was Mr. Briscoe is interred there?  As it turns out the cemetery records shed no light 
on the final outcome.  Mr. Coghlan was the last person buried there.  The tomb remains registered in the 
ownership of his long dead administrator.  The estate is still open and, technically, unadministered.  



 19 

effort was made by the plaintiff, if successful, to trace assets into the hands of the 

wrongful heirs. 

 

In the Estate of Langton, Decd29 is a 1964 decision of the English Court of 

Appeal dealing with a litigant who attempted to challenge a probated will by 

launching six separate actions.  Probate issued in common form initially, and the 

will-attacker failed in his bid to have the probate revoked.  He was alleging a lack 

of knowledge and approval.  In his last action he raised the same basic issues as 

he had in his earlier attacks on the will but, unlike the prior actions, he sued in a 

representative capacity.  He was the personal representative of his mother’s 

estate and was suing on behalf of the estate, not on his own behalf.  He argued 

that since a different party was attacking the will, that different party should have 

the ability to challenge the will anew.  Not surprisingly, he failed at each level of 

court as the matter proceeded forward.  The delay in bringing the action had 

been twelve years, but it was not the delay that was fatal.  The Court of Appeal 

was unanimous in the result but three sets of reasons were written.  In each, the 

court cited the failure to intervene in that representative capacity, when he clearly 

could have, as fatal to any effort to do so later on the grounds that to allow it 

would be an abuse of process.  In the words of Danckwerts L.J.:30 

 

                                                
29 In the Estate of Langton, Decd. [1964] P. 163, [1964] 2 W.L.R. 585, [1964] 1 All E.R. 749 (Eng. C.A.) .  
 
30 In the Estate of Langton, Decd. [1964] P. 163, [1964] 2 W.L.R. 585, [1964] 1 All E.R. (Eng. C.A.), at 
page 175 P.  
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The relief claimed in this action is the same as that which was claimed in 
the 1957 action which Rees J. heard and dismissed.  The only difference 
(if any) is the capacity in which the appellant makes his claim in the 
second action.  But probate procedure is not the same as that in the other 
divisions of the High Court.  A probate action is, in a sense, an action in 
rem, and it appears to be well settled by decisions which, if not binding on 
this court, have stood for some time and, in my view, were properly 
decided, that any person who had cognisance of the probate proceedings, 
and had an interest which would have entitled him to intervene, is bound 
by the decision in the Probate Court, and cannot start a fresh action.  It 
matters not that he now wishes to claim in a different capacity.   

 

Those remarks were amplified in the following remarks by Diplock L.J.:31 

 
In exercising its jurisdiction in probate matters the High Court is acting as 
successor to the Prerogative Court of Canterbury, and, in so far as the 
matter is not regulated by Act of Parliament or Rules of Court, it applies 
the law and practice of that court.  A judgment in a probate action 
pronouncing in favour of a will and granting probate thereof in solemn form 
is not comparable with a common law judgment in personam.  It transfers, 
nunc pro tunc, to the personal representatives the legal property in the 
estate of the deceased and, so long as the grant is not revoked, it creates 
enforceable rights in beneficiaries under the will pronounced for and 
admitted to probate irrespective of whether or not the beneficiaries were 
parties to the action.  Because such a judgment can affect the rights of 
persons who are not parties to the action, it was the practice of the 
Prerogative Court to permit any person claiming an interest in the estate of 
the deceased, whose rights could be affected by the grant applied for, to 
intervene in the action at any stage….  As a corollary to this right of 
intervention, the Prerogative Court applied the rule that a person 
interested in the estate of the deceased who was in fact cognisant of a suit 
with respect to the validity of a will by which his interest was to his 
knowledge affected and who stood by and took no part in the suit was 
nevertheless bound by the decree pronouncing in favour of the will.  This 
was so whether or not a citation had been actually served upon him….  
This rule differs from the common law rule of estoppel per rem judicatam.  

                                                
31 In the Estate of Langton, Decd. [1964] P. 163, [1964] 2 W.L.R. 585, [1964] 1 All E.R. 749 (Eng. C.A.), 
at pages 178-79 P.    
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It is peculiar to the probate jurisdiction of the court and is a rule of 
substantive law which, in my view, was not affected by the transfer of the 
jurisdiction of the Prerogative Court first to the Court of Appeal in 1857 
and later to the high Court in 1873.    

 

Both of the learned appellate judges cited Newell v. Weeks, among other 

decisions, as authority for the discretion to reject a will challenge as frivolous, 

vexatious or an abuse of process where the challenger had the opportunity to 

intervene in earlier proceedings.  To the extent that the jurisdiction may not be 

that of res judicata, it may change the circumstances where the discretion can be 

invoked or resisted in ways that would not otherwise be possible.  It reinforces 

the idea that the business of the court involved in probate differs from its normal 

business in adjudicating disputes between named litigants.  

 

In Re Flynn32 is a more recent case out of England that dealt with a six year 

delay in challenging a probated codicil on the grounds that the maker lacked 

capacity.  The deceased had made a will in 1972 giving the whole of the residue 

of estate to one beneficiary, named Ripple Flynn.  Two years later he made a 

codicil on his deathbed and died the next day. The codicil divided the residue 

equally with Ripple and with a new beneficiary added by the codicil.  Probate of 

both the will and the deathbed codicil was secured in short order.  Later, after a 

delay of six years less a day, Ripple applied to court to have the codicil 

pronounced against as invalid, taking the position that the maker lacked 

testamentary capacity on the day before he died.  If successful in overturning the 

                                                
32 In Re Flynn (1981), [1982] 1 All E.R. 882, [1982] 1 W.L.R. 310 (Eng. Ch. Div.).  
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codicil, she would revert to being the sole beneficiary of the estate under the will.  

In the alternative, Ripple asked that the probate be revoked.  The other 

beneficiary responded with a motion asking that the request be dismissed on the 

grounds of delay in instituting the proceedings.  The delay in bringing the 

application was explained by the simple fact that the estate had been subject to 

pending litigation for those six years that would render it insolvent.  The litigation 

eventually collapsed, and only then did it become clear that there was in fact 

going to be a residue to divide.  The application was brought promptly at that 

stage.  At the end of the day, the court concluded that it would allow the action go 

forward to determine the validity or invalidity of the codicil, and not dismiss it for 

delay in bringing it forward.   

 

The court in Flynn reviewed the history of English case law on point.  In 

conducting that review, the court held itself to have an inherent jurisdiction, 

independent of the rules of court, to refuse to hear an application to have a will or 

codicil put to proof in solemn form.  That jurisdiction was available and operated 

even if the will or codicil had already been accepted to probate in common form, 

effectively allowing the probate to be re-opened in some cases.  The jurisdiction 

to refuse on the grounds of delay was discussed and treated as an inherent and 

independent jurisdiction of the court.  It may overlap with the equitable doctrine of 

laches but is independent of it.  The jurisdiction is discretionary in nature, and 

can be invoked where the plaintiff or applicant has delayed in bringing the claim 
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or application and the court is satisfied that the claim or application is frivolous, 

vexatious, or is for other reasons an abuse of process:33 

 
My general conclusion from the authorities cited to me, in particular in re 
Coghlan, decd. [1948] 2 All E.R. 68 is that they tend to support the view 
that the court will never strike out an action to revoke a grant of probate or 
letters of administration on the mere ground of delay in instituting it, unless 
it is satisfied that the claim is otherwise frivolous or vexatious or is for 
other reasons an abuse of the process of the court. 

 

The court in In Re Flynn was invited by counsel to hold that the jurisdiction was 

available and could be properly exercised on the basis of mere delay, without 

any extenuating circumstances.  The court declined to find that it had that 

jurisdiction.  It remains necessary to convince the court that the challenge is 

frivolous or vexatious, or that allowing it to go forward would amount to an abuse 

of process.   

 

A thirteen year delay in bringing an application for probate in Ontario was dealt 

with in Oestreich v. Brunnhuber.34  The will-maker died in 1985 with a will leaving 

everything to her husband, including a parcel of land that stood in her same as 

sole owner.  There was no pressing need to apply for probate, and the husband, 

now a widower, was content to have his daughter, the executrix, leave things in 

abeyance.  The husband lived on in the home.  There was also no pressing need 

to question whether the mother had enjoyed the necessary testamentary 

                                                
33 In Re Flynn (1981), [1982] 1 All E.R. 882, [1982] 1 W.L.R. 310 (Eng. Ch. Div.), at page 318.    This 
passage was quoted with approval by Haley J. in Oestreich v. Brunnhuber (2001), 38 E.T.R. (2d) 82, 
[2001] O.J. No. 338, 2001 CarswellOnt 273 (S.C.J.), at paragraph 20.   
34 Oestreich v. Brunnhuber (2001), 38 E.T.R. (2d) 82, [2001] O.J. No. 338, 2001 CarswellOnt 273 (S.C.J.). 
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capacity to make the will.  The children were, presumably, content to see their 

father inherit from their mother.  That changed.  He became involved in a 

common-law relationship with a new woman and ultimately made a new will 

leaving her as his sole heir.  He died in 1997, thirteen years after his first spouse, 

the mother, had passed away.  Her will had never been put to probate.  If the 

mother’s will was valid, the father was entitled to be the sole owner of the house 

as the residuary beneficiary and was then entitled to leave it to his common-law.  

If the will was invalid, then the mother would have died intestate, and a two-thirds 

share of her estate, including the house, would have went to the children under 

the intestate succession legislation in place in Ontario at the time.  Thus, the 

children wanted their mother’s will declared invalid, and the common-law wanted 

it put to probate and given effect.  Two-thirds of the long dormant estate was at 

issue.  The matter came before the court by way of motion, with the common-law 

arguing that the children should not be allowed to challenge the will given the 

delay.  Haley J. summarized the case law out of England on point, and 

concluded as follows:35 

 
For public policy purposes it is important that wills be open to challenge 
both before and after probate in common form. In many instances a later 
will is found, or there are grounds discovered which tend to bring into 
question the validity of a will. The court should endeavour to ensure that 
only a valid will is put forward to the world as the last will of a deceased 
person. Mere delay in questioning the will is not enough to prevent the 
court from entering into an investigation by requiring proof in solemn form. 

 

                                                
35 Oestreich v. Brunnhuber (2001), 38 E.T.R. (2d) 82, [2001] O.J. No. 338, 2001 CarswellOnt 273 (S.C.J.), 
at paragraph 26.   
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In the result, Haley J. directed that the matter go forward, despite the delay, and 

to have the will tested by proof in solemn form. The delay was said to be as a 

result of the father’s influence, not the fault of the children, and the evidence was 

still available to test the validity of the will. 

 

The remarks of Haley J. echo earlier remarks of Lord Simmons describing the 

“self-sought duty” of the courts “to see that the assets of a deceased person were 

duly administered and came into the right hands and not into the wrong hands.”36 

 

The issue of delay in bringing a capacity challenge after probate issued came up 

in Sawdon Estate v. Watch Tower Bible & Tract Society of Canada.37  A man 

made a will one year before his death in 2007, reducing the inheritances of his 

children and introducing a charity as the new residual beneficiary.  The estate 

trustee understood that the capacity of the deceased will-maker might be at 

issue, ordered medical records and called a meeting to review them.  The 

children were present.  Everyone agreed to move forward and no challenges 

were brought, at least initially, to the validity of the will.  Probate was granted in 

2008, and the children took their interests under the estate.  One of the children, 

a son, waited until the passing of accounts in 2010 to challenge the validity of the 

will on the grounds of the alleged incapacity of the father.  The court refused to 

                                                
36 Re Diplock Estate (Ministry of Health v. Simpson et. al.) [1950] 2 All E.R. 1137, [1951] A.C. 251 (Eng. 
H.L.), at page 266.   
37 Sawdon Estate v. Watch Tower Bible & Tract Society of Canada 2010 ONSC 4066, 2010 CarswellOnt 
5922 (Ont. S.C.J.).   
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allow that issue to be opened, citing a collection of grounds.38  No concrete 

evidence was tendered to support an argument that the deceased had lacked 

capacity, just suspicions.  The son had waited until after he had taken a 

substantial benefit under the will.  He had agreed, at least tacitly, that the will was 

valid and ought to allow the will to go to probate at the meeting called at the early 

stages of the estate to discuss the validity of the will.  The estate administration 

had reached a point where it would be prejudicial to all concerned to reverse 

fields or delay administration while the capacity issue was dealt with.  The son 

had waited until a disagreement had arisen on another issue, and there was at 

least some suggestion of concern to the court that the issue was being raised on 

a retaliatory basis.  Finally, and most interesting the court suggested as follows:39 

 

…I am satisfied that [the son] agreed to and was aware that the October 
2006 will was accepted by the Estate Trustee and proceeded to take the 
benefits under this will.  [The son] would, at law, be estopped from 
challenging the October 2006 will at this time. 

 

Thus, under some circumstances a court can be induced to refuse to hear a 

capacity challenge on the grounds of delay.  Again, no authority was cited and 

the issue does not appear to have been argued at length.  Oestreich v. 

Brunnhuber40 was not cited in the reasons for decision, but would have been 

valuable as a general statement of issues and law on point.   

 
                                                
38 Sawdon Estate v. Watch Tower Bible & Tract Society of Canada 2010 ONSC 4066, 2010 CarswellOnt 
5922 (Ont. S.C.J.), at paragraph 16.   
39 Sawdon Estate v. Watch Tower Bible & Tract Society of Canada 2010 ONSC 4066, 2010 CarswellOnt 
5922 (Ont. S.C.J.), at paragraph 16.   
40 Oestreich v. Brunnhuber (2001), 38 E.T.R. (2d) 82, [2001] O.J. No. 338, 2001 CarswellOnt 273 (S.C.J.).  
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The effect of a six year delay in the ability to challenge an unprobated will was 

discussed in Kenzie v. Kenzie.41  An elderly man remarried and, inter alia, made 

a new last will and testament and codicil.  After he died, his son challenged the 

validity of the will but delayed six years after his father’s death to commence his 

action.  Healy J. considered the impact of both the delay and limitations 

legislation before concluding as follows: “the law in Ontario appears to be that 

mere delay in questioning the validity of a will, subject to issues of prejudice, will 

not prevent the court from requiring proof in solemn form where there is a 

genuine issue for trial.”42   

 

(c)  Refusal of Remedy Based on Delay  
 

Assuming that will-challenger is able to convince a court that his or her challenge 

ought to proceed forward, over any objection based on the inherent jurisdiction of 

the court to dismiss challenges that would be frivolous, vexatious or an abuse of 

process, a delay in bringing the will challenge will give rise to other potential 

obstacles in moving forward.  Among them is the prospect of overturning the will, 

but being denied a remedy.  A declaration that the will is void is cold comfort if 

the assets cannot be recovered from the wrongful heirs who are in possession of 

them.  The issue of delay as an impediment to the remedy of tracing is not dealt 

with in detail here. 

 

                                                
41 Kenzie v. Kenzie (2010), 65 E.T.R. (3d) 148, 2010 CarswellOnt 10219 (Ont. S.C.J.), affirmed 2011 
CarswellOnt 223 (Ont. C.A.).   
42 Kenzie v. Kenzie (2010), 2010 CarswellOnt 10219 (Ont. S.C.J.), affirmed 2011 CarswellOnt 223 (Ont. 
C.A.), at paragraph 6.   
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The fact that a will might be void, and not voidable, by virtue of a failure of 

capacity does not exclude the ability of the court to apply equitable principles to 

the refusal of a remedy. 

 

(d)  Refusal Under Rules of Court  
 

The rules of court applicable to probate in a province or territory will generally set 

out a process to be followed if an interested party to an estate wishes to have a 

will put to proof in solemn form after probate has issued in common form.  Those 

rules of court have, in Ontario, been interpreted in a way that mounts a barrier to 

will challenges where a probate order43 issues and a party wishes to reopen and 

potentially revoke the grant of probate on the grounds of incapacity.  At least two 

cases,44 discussed below in more detail, have proceeded on the basis that 

applying to court for the return and revocation of a grant of probate is, by 

analogy, akin to an application to set aside default judgement, and that the 

principles applicable to the latter should be applied to the former.  It remains to 

be seen whether that line of cases is followed elsewhere.  The rules of court 

applicable to this process in Ontario differ in other provinces in ways that are 

clearly material.  Further, the procedural issue has not gone to the Ontario Court 

of Appeal, and the line of cases at the lower level has yet to receive appellate 

sanction.   

 

                                                
43 Referred to in Ontario as a “Certificate of Appointment of Estate Trustee.”  That nomenclature is not 
shared across Canada, and the phrase “probate order” is adopted for ease and generality of reference.   
44 Bermingham v. Bermingham Estate (2007), 32 E.T.R. (3d) 292, 2007 CarswellOnt 2033 (Ont. S.C.J.) , 
and Re Prong Estate (2011), 2011 ONSC 632, 2011 CarswellOnt 750 (Ont. S.C.J.).  
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During the time that each of the cases discussed below were decided, the Rules 

of Civil Procedure contained the following provisions:45  

 
Formal Proof of Testamentary Instrument 

75.01 An estate trustee or any person appearing to have a financial 
interest in an estate may make an application under rule 75.06 to have a 
testamentary instrument that is being put forward as the last will of the 
deceased proved in such manner as the court directs. 

Revocation of Certificate of Appointment 

75.04 On the application of any person appearing to have a financial 
interest in an estate, the court may revoke the certificate of appointment of 
the estate trustee where the court is satisfied that,  

(a) the certificate was issued in error or as a result of a fraud on the court; 

(b) the appointment is no longer effective; or 

(c) the certificate should be revoked for any other reason. 

Motion for Return of Certificate 

75.05 (1) The court may, on motion, order that a certificate of appointment 
be returned to the court where,  

(a) the moving party seeks a determination of the validity of the 
testamentary instrument for which the certificate was issued or of the 
entitlement of the estate trustee to the certificate; or 

(b) an application has been made under rule 75.04. 

 

The Ontario Supreme Court of Justice commented on this procedure in Stefanik 

v. Stefanik 46 in Bermingham v. Bermingham Estate,47 and in Re Prong Estate.48 

                                                
45 Rules of Civil Procedure, R.R.O. 1990, Reg 194.  
46 Stefanik v Stefanik, [2000] O.J. No. 3279, 2000 CarswellOnt 3090 (Ont. S.C.J.).   
47 Bermingham v. Bermingham Estate (2007), 32 E.T.R. (3d) 292, 2007 CarswellOnt 2033 (Ont. S.C.J.).  
48 Re Prong Estate (2011), 2011 ONSC 632, 2011 CarswellOnt 750 (Ont. S.C.J.).   
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In Stefanik v. Stefanik,49 an elderly woman signed a will when she was ill and 

prone to confusion.  The will had the effect of shifting the bulk of her estate from 

one part of her family to another.  It was promptly put to probate in common form 

after the woman died.  After a delay of a few months following the grant of 

probate, a family member who received a decreased inheritance under the will 

applied to court for an order pursuant to rule 75.05(1) seeking the return of the 

probate order pending a determination of whether the will-maker had enjoyed 

capacity.  Taliano J. described the law in this area as well settled and stated:50 

 

Traditionally, orders requiring that a will be proved in solemn form have 
not been difficult to obtain. It might even be suggested that such orders 
are virtually automatic when questions surrounding the testator's 
knowledge and capacity are raised. Perhaps that is so because next of kin 
should be entitled to be assured by sworn evidence that the document in 
question reflects the true will of the testator and that the testator had 
testamentary capacity when he signed the will. This is particularly so, 
when those who might reasonably expect to be benefit from a will have 
been excluded or those who might not anticipate being beneficiaries, 
become the recipients of an unexpected windfall. In any event, the 
requirements to obtain an order, have not been exacting. 

 

The court ordered the return of the probate order, allowing the will on which it 

was based to be put to proof in solemn form to assess the capacity and 

knowledge and approval of the maker.  The delay had been a matter of months, 

not years, and was not serious in the eyes of the court.  The decision in Stefanik 

                                                
49 Stefanik v Stefanik, [2000] O.J. No. 3279, 2000 CarswellOnt 3090 (Ont. S.C.J.) (“Stefanik” in the 
discussion that follows).   
50 Stefanik v Stefanik, [2000] O.J. No. 3279, 2000 CarswellOnt 3090 (Ont. S.C.J.), at paragraph 5.   
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is consistent with the general case law dealing the judicial discretion to refuse 

proof in solemn form only in extraordinary circumstances and when the request 

can be viewed as frivolous, vexatious or an abuse of process.   

 

Two points are of note in putting the Stefanik decision in context with the 

decisions, discussed below, that followed it.  First, the challenger in Stefanik had 

been served with notice of the application for probate, had the opportunity to file 

a notice of objection before probate issued, but failed to take advantage of that 

opportunity.  That procedure is not common to all provinces, and is pivotal to the 

reasons for decisions in some of the cases that followed.  Second, the case 

involved a motion for the return of a probate order, not for its revocation. 

 

In Bermingham v. Bermingham Estate,51 a woman suffering from schizophrenia 

made a will directing that her estate be held in a discretionary trust for her 

daughter and grandchildren through that daughter.  The will appointed a lawyer 

and long-time family friend to serve as trustee.  She died ten months later on 

August 1, 1998 and a probate order was granted three months later.  Under the 

rules in place in Ontario, the application for probate had been served on her52 on 

September 23, 1998, giving her the opportunity to file a notice of objection before 

a probate order had issued.53  If she had taken that step it would have initiated a 

                                                
51 Bermingham v. Bermingham Estate (2007), 32 E.T.R. (3d) 292, 2007 CarswellOnt 2033 (Ont. S.C.J.) 
(abbreviated as “Bermingham” in the discussion that follows).  
52 Rules of Civil Procedure, R.R.O. 1990, Reg 194., rule 74.04(2). That procedural step is not in place 
across in Canada, and in some provinces, like Manitoba, probate is issued without any advance notice to 
the collection of beneficiaries set out under the will.   
53 Rules of Civil Procedure, R.R.O. 1990, Reg 194., rule 75.03(1), with the notice of objection to be in 
Form 75.1 stating the nature of the objection. 
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chain of procedural steps under the Ontario probate rules that would have 

allowed the will to be put to proof in solemn form.  She did not make that 

objection and probate issued in the ordinary course.  She did go to a lawyer six 

months later to ask whether she had a case to set aside the will. The lawyer did 

not take the case and wrote a letter to Mary telling her that, if successful in 

getting a lump sum from the estate it might compromise Mary’s eligibility for a 

monthly allowance and other benefits from social assistance.  Mary had led a 

troubled life.  In addition to being on social assistance, she had been estranged 

from her mother, her children had been taken from her care for protection, and 

Mary herself suffered from clinical depression and osteoporosis.  Mary sat 

without taking action for nearly eight years after she had initially seen the lawyer.  

She explained the delay later by pointing to her history of clinical depression and 

stating that she had been laboring under the impression that any lawyer willing to 

take the case would require a cash retainer.  During those eight years, the 

trustee operated the trust under the terms of the will, making distributions for 

Mary and her children.  Distributions for Mary were made sparingly in the effort to 

maintain her eligibility for government income support and totaled just over 

$5,000.  The distributions for Mary’s children were significantly more generous. 

One received $86,000 to pursue a university degree.  Mary had no significant 

relationship with her children.  Eventually, at the end of the eight years, Mary was 

able to retain a lawyer.  She challenged the will on the grounds that her mother 

had lacked mental capacity and was the victim of undue influence, and brought a 

motion seeking a return of probate order under rule 75.05, and directions from 
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the court in having the will tested for validity under 75.06.  LAW The court began 

by summarizing the probate process in place in Ontario:54 

 

By way of overview, the Rules of Civil Procedure specify the material to 
accompany an application for appointment as estate trustee. The rules for 
this administrative procedure require that notice of the application shall be 
served on all persons entitled to share in the distribution of the estate. At 
any time before a certificate of appointment of estate trustee has been 
issued, any person who appears to have a financial interest in the estate 
may give notice of an objection to the appointment by filing with the 
registrar a notice of objection. If no objection is filed, then the registrar 
may issue the certificate of appointment. If an objection is filed, the 
registrar gives notice of the objection to the applicant, who then must 
serve on the objector a notice to objector. The objector then has an 
opportunity to file a notice of appearance within 20 days. If the objector 
does not file an appearance, the application proceeds as if no notice of 
objection had been filed. If an appearance is filed, then there is a 
procedure, much like a normal action, for the formal or solemn proof of the 
testamentary instrument. Where a certificate of appointment has been 
granted, rule 75.04 provides that any person appearing to have a financial 
interest in an estate may apply to have the court revoke the certificate of 
appointment. Rule 75.05 (1) provides that the court may, on motion, order 
that a certificate of appointment be returned to the court where: (a) the 
moving party seeks a determination of the validity of the testamentary 
instrument for which the certificate was issued or of the entitlement of the 
estate trustee to the certificate; or (b) an application has been made under 
rule 75.04. Where a party obtains an order for the return of a certificate, 
then the party must move for directions under rule 75.06. 

 

The court pointed to the use of the word “may” as giving it discretion when 

dealing with the court’s power to call for the return of a probate order or to revoke 

                                                
54 Bermingham v. Bermingham Estate (2007), 32 E.T.R. (3d) 292, 2007 CarswellOnt 2033 (Ont. S.C.J.), at 
paragraph 34. 
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it.55  The court then focused on the content of the rule speaking to revocation, 

where the its discretion was to be exercised only where satisfied that that “the 

certificate should be revoked for any other reason,”56 and pointed out that the 

rules provided no guidance or criteria as to how the court’s discretion was to be 

exercised.  The court was directed by one of the two parties to some of the 

general case law governing the jurisdiction of the court to deal with efforts to 

reopen probate, including Newell v. Weeks,57 Young v. Holloway,58 and Ratcliffe 

v. Burns,59 but indicated that the cases were not helpful.  The other party referred 

the court to a passage from a text book, summarizing some of the older English 

cases, including Merryweather v. Turner, discussed above.  Again, these were 

discounted on the grounds that “the underlying authority is old, and obviously 

does not speak to the modern requirements of rules 75.04 and 75.05.”60  The 

court did consider Stefanik v. Stefanik, discussed above, and distinguished it on 

its facts.  The search for criteria or guidance in applying the rules ended with the 

following statement:61 

 

In the absence of more authority about rules 75.04 and 75.05, I believe, it 
is helpful to consider how the court proceeds in analogous circumstances 
where, as in the immediate case, a party is given notice of an application 

                                                
55 Bermingham v. Bermingham Estate (2007), 32 E.T.R. (3d) 292, 2007 CarswellOnt 2033 (Ont. S.C.J.), at 
paragraph 37. 
56 Bermingham v. Bermingham Estate (2007), 32 E.T.R. (3d) 292, 2007 CarswellOnt 2033 (Ont. S.C.J.), at 
paragraph 39. 
57 Newell v. Weeks (1814), 2 Phill. Ecc. 224.    
 
58 Young v. Holloway (1894), [1995] P. 87 (Eng. P.D.A.).    
59 Ratcliffe v. Burns, [1862] 1 Swabey and Tristram 486.). 
60 Bermingham v. Bermingham Estate (2007), 32 E.T.R. (3d) 292, 2007 CarswellOnt 2033 (Ont. S.C.J.), at 
paragraph 42. 
61 Bermingham v. Bermingham Estate (2007), 32 E.T.R. (3d) 292, 2007 CarswellOnt 2033 (Ont. S.C.J.), at 
paragraph 48. 
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but does not object to a claim for relief; i.e., where a party does not defend 
the claim and then seeks to set aside a court order made without any 
irregularity and in default of defence.  The analogous situation is a motion 
to set aside a default judgment. 

 

Summarizing the cases on point, the court concluded that to set aside default 

judgment, the court will consider (a) whether the motion was brought promptly, 

(b) whether the explanation given for the failure to file a defense is plausible, and 

(c) whether the facts establish at least an arguable defense if the action were 

heard on its merits.62   Applying those to a request to set aside probate in 

common form, the court found that given the eight year delay Mary had not 

brought her motion promptly, that her explanation for the delay was weak, and 

that the evidence she had tendered at that point lacked detail and substantiation, 

especially in the face of a will that was sensible and had been operating to the 

advantage of everyone concerned.63  As another factor taken into consideration, 

the court was of the view that equitable defenses would be reasonably arguable 

in favour of those trying to uphold the will. 

 

The court exercised its discretion and refused the return and revocation of the 

probate order.  It was thereby immune from challenge on the merits.  The court 

made the following comments in giving its ruling (emphasis added):64 

 

                                                
62 Bermingham v. Bermingham Estate (2007), 32 E.T.R. (3d) 292, 2007 CarswellOnt 2033 (Ont. S.C.J.), at 
paragraph 48. 
63 Bermingham v. Bermingham Estate (2007), 32 E.T.R. (3d) 292, 2007 CarswellOnt 2033 (Ont. S.C.J.), at 
paragraph 51. 
64 Bermingham v. Bermingham Estate (2007), 32 E.T.R. (3d) 292, 2007 CarswellOnt 2033 (Ont. S.C.J.), at 
paragraphs 55 and 56. 
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The prospects of an expensive litigation that will drain the estate with no 
chance of recovery of costs should the Will be upheld or of an expensive 
litigation yielding an intestacy that would disentitle persons who have at an 
expectation of and genuine need for the testatrix's generosity, suggest to 
me that the court should be careful before granting relief under rules 75.04 
and 75.05, especially when there has been a long delay and the moving 
party's explanations and grounds for challenge to the Will appear weak. 
 
In circumstances of delay, orders under rules 75.04 and 75.05 should not 
be perfunctory. In these circumstances, I think it is important for the court 
to recognize that it has a discretion under rules 75.04 and 75.05 and that a 
moving party must justify relief under these rules, especially where there 
has been a long poorly-explained delay in making a request for the proof 
of the Will in solemn form. 

 

The underlined portions in the text appear to illustrate a departure from the 

general case law that preceded Bermingham and dealt with the role of the court 

in hearing applications for proof in solemn form and the inherent jurisdiction of 

the court to refuse to allow such applications only where they were frivolous, or 

vexatious, or represented an abuse of process.  The tenor of that case law was 

to allow challenges to go forward on their merits, and focus on having wealth 

pass to true heirs, even given delay, and to exercise the discretion sparingly in 

refusing access to the court for that purpose.65  In Ontario, at least, and in 

circumstances where Bermingham applies, it can be argued that a prospective 

litigant is faced with a significantly more challenging barrier in having a probated 

will challenged on the ground of incapacity.   

 

                                                
65 Re Coghlan, decd. [1948] 2 All E.R. 68 (Eng. C.A.), In Re Flynn (1981), [1982] 1 All E.R. 882, [1982] 1 
W.L.R. 310 (Eng. Ch. Div.). 
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Core to the reasoning in Bermingham is the analogy between a request to revoke 

an order of probate and a request to set aside default judgment: the similarity of 

the two situations was said to commend similar treatment.   How strong is the 

analogy?  Consider default judgement.  A defendant is personally served with a 

statement of claim.  Personal service commands attention.  The statement of 

claim clearly tells that defendant that he or she must file a statement of defense, 

imposes a deadline reckoned from the date of service, and tells the defendant 

that the failure to do so will make it difficult or impossible to defend the action 

later.  It also expressly spells out the relief sought against them by the plaintiff.  

Overall, it is a compelling call to action: defend yourself by a specified date or 

suffer consequences that are clearly defined, irrevocable, and negative.  It seems 

fair that a person who fails to defend the action is forced to jump through a 

significant procedural hoop to reverse default and put the merits of the claim 

back into issue.  Compare that to service of a notice of a probate application.  A 

prescribed form used, called a “Notice of an Application for a Certificate of 

Appointment of Estate Trustee With a Will.”66  It is served by ordinary mail, not 

personally.  It is informational and informational only, attaching the will and telling 

the recipient that an application for probate has been brought, the name of the 

applicant, that the recipient is a beneficiary under the will, and the names of the 

other beneficiaries.  That is all it does.  It does not tell them they may have a 

claim to a larger or different inheritance if they overturn the will.  It does not invite 

or command the recipient to file court process.  It does not impose a deadline.  It 

describes the listed beneficiaries as persons “entitled…to share in the distribution 
                                                
66 Form 74.7 under the Rules of Civil Procedure, R.R.O. 1990, Reg 194.   
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of the estate,” which might suggest that the validity of the will was already a 

forgone conclusion.  It does not spell out the consequences of failure to 

challenge the will quickly.  For all of those reasons, it can be argued that the 

prescribed notice is not the same compelling call to action.  If that argument finds 

favour, and the analogy is not compelling, then the reasoning in Bermingham 

may not be persuasive when considered by other courts in similar circumstances.  

It might also be relevant to suggest that a statement of claim is served in a 

situation that is, by its nature, a contest.  Battle lines are drawn in the document 

by naming one party as plaintiff and the other as defendant.  That is not the case 

in a probate application.  The application for probate frames itself as a step in a 

process to transition wealth from the deceased to the deceased’s heirs.  No 

battle lines are drawn.  The distinction between a probate order and an order in a 

civil proceeding was subject to commentary in the English Court of Appeal by 

Lord Diplock:67 

 

In support of these two technical submissions the appellant relied upon 
certain common law cases to which I need not refer, for we are concerned 
here not with the common law jurisdiction of the court, but with its 
jurisdiction in matters of probate, to which, because of its peculiar 
character, different considerations apply…. 
 
A judgment in a probate action pronouncing in favour of a will and granting 
probate thereof in solemn form is not comparable with a common law 
judgment in personam.  It transfers…to the personal representatives the 
legal property in the estate of the deceased and, so long as the grant is 
not revoked, it creates enforceable rights in beneficiaries under the will 

                                                
67 In the Estate of Langton, Decd. [1964] P. 163, [1964] 2 W.L.R. 585, [1964] 1 All E.R. 749 (Eng. C.A.), 
at pages 178-79.    
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pronounced for and admitted to probate irrespective of whether or not the 
beneficiaries were parties to the action.   

 

It might also be argued the test suggested in Bermingham was unnecessary, on 

the grounds that the law was already fully and rationally developed in the area.  

The courts have a body of law, discussed earlier, that have been employed to 

determine when a court can or should exercise its discretion to refuse a request 

to prove a will in solemn form, whether it has already been proven in common 

form or not.  When a will-challenger has had an involvement with the probate 

process which legitimately put the validity of the will at issue prior to probate 

issuing, the courts have refused to allow any later effort to put the probate and 

will to proof in solemn form on the grounds that it is an abuse of process.68  

When, on the other hand, probate issued in common form without challenge the 

courts have generally been willing to allow probate to be reopened.69 

 

How broadly will Bermingham apply?  Arguably, it should only apply in a limited 

collection of circumstances.  First, it should apply only under the rules of probate 

procedure in place in Ontario.  It may also apply in other jurisdictions sharing the 

probate process involving advance service with a notice that puts the recipient on 

notice that they are time-limited in their ability to bring a challenge to probate and 

must do so before probate issued.  Secondly, it should apply only to that class of 

persons who indeed receive notice of the pending probate – a class limited to the 

persons who are beneficiaries under the particular will that is being put to 
                                                
68 Sawdon Estate v. Watch Tower Bible & Tract Society of Canada 2010 ONSC 4066, 2010 CarswellOnt 
5922 (Ont. S.C.J.),   Merryweather v Turner (1844) 3 Curteis 802, 163 E.R. 907 (Eng. KB).   
69 Robins v. National Trust Company, [1927] A.C. 515, at page 519 (P.C. Canada).   
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probate, and excluding the larger class of persons who would be heirs under an 

earlier will or intestacy if the will were set aside.  The larger class are not served 

under the rules of procedure governing probate in Ontario.  Any analogy to 

default judgement certainly breaks down in those circumstances.  Third, it should 

apply only to cases where the revocation of the earlier grant is being requested 

of the court.  Because the court in Bermingham focused on revocation, it made it 

more natural for the court to apply principles applicable to setting aside default 

judgement.  Again, the analogy breaks down where nothing is being set aside. 

 

On that last point, there is no reason why a court cannot order the return of a an 

order of probate, and that it be put to proof in solemn form, without ordering its 

revocation.  Counsel seeking the return of a certificate to be put to solemn form 

might very clearly that revocation was not sought as a preliminary matter, and 

that the estate could simply held in abeyance.  There is no practical demand that 

would require each probate order be revoked pending a determination of the 

validity of the will on a challenge subsequent to probate.  Instead, it could be left 

in place until the capacity issue was dealt with in solemn form.  That was the 

procedure followed in Stefanik.70  Then, if the will was overturned, the order could 

be revoked later. If the will was confirmed, the order could be returned to the 

personal representative under the confirmed will.  Note in passing, however, that 

the applicant in Bermingham did not seek revocation of the probate order in her 

motion, only its return, and the court itself thought it necessary to add revocation 

                                                
70 Stefanik v Stefanik, [2000] O.J. No. 3279, 2000 CarswellOnt 3090 (Ont. S.C.J.).   
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as an issue to be addressed.71  If the revocation of the earlier probate order is not 

on the table, it becomes harder for the court to sustain the analogy and apply the 

principles applicable to setting aside default judgement. 

 

The outcome in Bermingham seemed to be a good one.  The reasons for 

decision make it clear that the trust was operating to the larger benefit of the 

family in question.  Mary had less use for the money than did her children.  Mary 

had not graduated high school and was dependent on social assistance.  The 

prospect of a college education for one of her daughters would be considered by 

many to be a laudable outcome. 

 

Bermingham was followed in Re Prong Estate.72  The court in Re Prong Estate 

dealt with a request by a beneficiary to have a will put to solemn form and tested 

for validity after a delay in two and one-half years following the issuance of 

probate in common form.  The will-maker had been diagnosed with terminal 

cancer and was in hospital when she gave instructions for the preparation of the 

will.  A draft, fill-in-the-blanks style will was prepared by a lawyer setting out the 

names of her intended beneficiaries.  A clergyman met with the will-maker in her 

hospital room to fill in percentages beside each name.  Seventy percent of her 

wealth was given to her common law spouse, and the remaining thirty percent to 

family.  No lawyer met with her, or was present at execution.  She passed away 

twenty days later.  An order of probate was taken out, and the administration of 

                                                
71 Bermingham v. Bermingham Estate (2007), 32 E.T.R. (3d) 292, 2007 CarswellOnt 2033 (Ont. S.C.J.), at 
paragraph 2. 
72 Re Prong Estate (2011), 2011 ONSC 632, 2011 CarswellOnt 750 (Ont. S.C.J.).  
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the estate began but moved slowly.  A rollover of registered investments took 

place in favour of the common-law spouse.  Some of the beneficiaries became 

disgruntled, with delay chiefly, and asked for an accounting.  Eventually, after two 

and one-half years had elapsed from the grant of probate, a request was made 

under the rules of court to have the probate order returned and to have the will 

put to proof in solemn form.  Affidavit evidence was collected tending to establish 

capacity.  Little evidence was put before the court to suggest actual evidence of 

suspicious circumstances.  No medical evidence appears to have been tendered 

either way.  In terms of progress on the estate at the time of the challenge, some 

assets had yet to be liquidated, the estate had yet to be distributed on a final 

basis, the final tax return had yet to be filed, and a requested passing of accounts 

had yet to be addressed.  The court in Re Prong Estate adopted the reasoning 

from Bermingham, importing and applying the test for setting aside a default 

judgement to the request to reopen probate.73  The request was denied.  The 

court was of the view that the delay in bringing the request created prejudice, 

noting that if the will were found to be invalid at the stage in hand then the year of 

death tax return would have to be re-filed, resulting in more taxes and, 

potentially, penalties.  Further, the common law might be expected to bring 

claims against the estate if he were denied his seventy percent share under the 

will.  The court found the explanation for the two and one-half year delay to be 

wanting, pointing out that many of the facts were known from the outset, and that 

the claimants should have taken steps and asked questions sooner to investigate 

                                                
73 Re Prong Estate (2011), 2011 ONSC 632, 2011 CarswellOnt 750 (Ont. S.C.J.), at paragraphs 43 and 
following.   
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a possible challenge to the will on the basis of incapacity.  Finally, the court was 

of the view that the challengers had failed to establish an arguable case.  The 

following comments in Re Prong Estate suggest that the court extended the 

position from Bermingham and made it more difficult still to reopen an order of 

probate on the grounds that the will-maker may not have enjoyed testamentary 

capacity (emphasis added):74 

 

The moving parties' position, at best, relies solely on a suspicion or belief 
that is not supported by evidence. They have made no meaningful inquiry 
but, rather, say such will be made if the matter proceeds as requested. 
 
It is not enough to suggest capacity is in issue or that there may be good 
reason to challenge the validity of the Will. 
 
In my view, a beneficiary seeking to have the certificate of appointment 
returned to the court and that the Will be proved in solemn form must 
make inquiry in advance. Such a due diligence obligation is reasonable 
given the impact of granting the relief sought. 

 
I have long been of the view, such inquiry necessitates contact with the 
solicitor, witnesses to the execution of the Will and health care providers. 
Such inquiry would assist a party in deciding if there is any basis to move 
forward with a claim. Should these individuals not co-operate in the 
investigative stage, remedies are available including an order to produce 
medical records (Rule 30.10) or by cross-examination of the witnesses 
(Rules 34 and 39). 
 
In this case, no such steps were taken by or on behalf of the moving 
parties. The explanation provided is not satisfactory. 
 
Failure to establish an arguable case is fatal to the motion. In essence, the 
evidence presented by the estate trustees is not challenged. 

 

                                                
74 Re Prong Estate (2011), 2011 ONSC 632, 2011 CarswellOnt 750 (Ont. S.C.J.), paragraphs 61 to 66.   
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Where does Bermingham and Re Prong Estate leave us?  The onus and 

standard of proof in will challenges was set out in by the Supreme Court of 

Canada in Vout v. Hay.75  How do the two bodies of law fit together?  Where an 

application for probate is made at first instance, the person putting the will to 

probate has the benefit of a rebuttable presumption.  A challenger wishing to 

dispute the validity of the will would be expected to advance evidence of 

suspicious circumstances.  To establish the presence of suspicious 

circumstances a party needs only adduce evidence to effectively join the issue at 

this stage of the proceedings (emphasis added):76 

 

This burden can be satisfied by adducing or pointing to some evidence 
which, if accepted, would tend to negative knowledge or approval or 
testamentary capacity.  In this event, the legal burden reverts to the 
propounder. 

 

Upon establishing suspicious circumstances the presumption in favour of 

capacity and knowledge and approval is said to be spent, and the onus then 

shifts to the party wishing to put the will to probate to prove the presence of the 

required testamentary capacity and knowledge and approval. 

 

The demand made by the court in Vout v. Hay is easily met.  The challenger only 

needs to point to some evidence which, if accepted, would tend to negative 

capacity.  The demand made by the court in Re Prong Estate is far higher:  “It is 

                                                
75 Vout v. Hay (1995), 7 E.T.R. (2d) 209, 125 D.L.R. (4th) 431, [1995] 2 S.C.R. 876, 183 N.R. 1, 82 O.A.C. 
161, J.E. 95-1367, 1995 CarswellOnt 186 (S.C.C.).   
76 Ibid, [Vout] at paragraph 27. 
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not enough to suggest capacity is in issue or that there may be good reason to 

challenge the validity of the Will.”  The difference between the two situations is, of 

course, is that one involves the attempt to reopen probate after proof in common 

form.  The societal interest in finality is at play.  That interest has to be placed in 

appropriate balance with the societal interest in ensuring that rightful heirs inherit.  

Traditionally, the pendulum between those two interests has always been swung 

by the courts in favour of rightful heirs, notwithstanding the prospect of being 

forced to set aside prior grants of assets and tracing assets.  With Bermingham 

and Re Prong Estate, the pendulum in Ontario has swung the other way.77   

 

The probate procedure in British Columbia provides for broader notice.  Section 

112 of the Estate Administration Act78provides that a grant of probate will not 

issue unless the applicant certifies that he or she has mailed or delivered a notice 

to each person who, to the best of the applicant’s knowledge, is entitled to 

receive a portion of the estate on an intestacy or a partial intestacy, or is entitled 

to bring a claim under the wills variation legislation in force in the province.  The 

notice can be mailed or delivered.  The application of these provisions was 

considered in Desbiens v. Smith Estate.79  The will-maker died in 2004, 

estranged from his three children and leaving everything to his new wife, their 

stepmother.  The personal representative applied for probate in 2005 and mailed 

notice of the probate to the last known addresses for the children [double check].  

                                                
77 The quest for finality is laudatory.  Better process, might means more finality. 
78 Estate Administration Act, R.S.B.C. 1996, c. 122.   
79 Desbiens v. Smith Estate (2010), 8 B.C.L.R. (5th) 205, 59 E.T.R. (3d) 1, 323 D.L.R. (4th) 536, 291 
B.C.A.C. 300, 492 W.A.C. 300, 2010 CarswellBC 2324 (B.C. C.A.).   
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There had been no contact between the children and the addresses were stale.  

None of the notices were in fact received.  Probate was granted, and the 

distribution of the estate to the widow was completed in 2006.  It was not until 

2007 that the children learned that their father had passed away.  They brought 

an action to set aside the will and a separate action to have the earlier grant of 

probate revoked.  The widow applied to have both actions dismissed on a 

summary basis.  She sought the dismissal of the first on the ground that a claim 

under the wills variation legislation in force in British Columbia had to be brought 

within six months of the date that probate was granted and, as a result, the 

children were out of time.  The children had applied to revoke that grant of 

probate by the request made in their second action.  If successful in revoking the 

grant, the six-month limitation period would not have run.  The widow sought the 

summary dismissal of that second action on the grounds that it was brought late 

and amounted to an abuse of process.  The British Columbia Court of Appeal 

discussed the jurisdiction of the court to revoke grants of probate:80 

 

Probate is, strictly speaking, the proof of the deceased's will. In granting 
probate, ecclesiastical authorities (and, later, common law courts) certified 
that a document proffered as the deceased's last will was what it 
purported to be. A grant of probate, however, has always had ancillary 
purposes as well. A court granting probate examines not only the 
authenticity of the will, but also its validity (both in terms of formalities of 
execution and capacity of the testator) and the legal capacity of the person 
appointed as executor to act as such. 
 

                                                
80 Desbiens v. Smith Estate (2010), 8 B.C.L.R. (5th) 205, 59 E.T.R. (3d) 1, 323 D.L.R. (4th) 536, 291 
B.C.A.C. 300, 492 W.A.C. 300, 2010 CarswellBC 2324 (B.C. C.A.), at paragraphs 61 and 62.   
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Courts have jurisdiction to revoke grants of probate where evidence 
discloses that the grant ought not to have issued. There are numerous 
grounds on which probate can been revoked: e.g., where subsequent wills 
have been discovered; where it has been found that the will is otherwise 
invalid; where it has been determined that the testator is not, in fact, dead; 
where it is shown that the executor is under a legal disability (minority or 
mental infirmity); and where probate has been obtained by fraud. In short, 
where it is shown that a condition precedent to the grant of probate was 
not fulfilled, the court has jurisdiction to revoke the grant (I leave aside the 
complicated issue - which does not arise in this litigation - of the scope of 
jurisdiction to revoke a grant where probate has been in solemn form). 

 

The court went on to discuss the additional purpose folded into the probate 

process in ensuring that persons who might have a claim under wills variation 

legislation are given notice of the application and the opportunity to bring a 

claim:81 

 

With the enactment of dependent's relief and wills variation legislation, a grant 
of probate (or of administration with will annexed) was given an ancillary 
purpose that was not present in ecclesiastical or common law: that of 
ensuring that all persons entitled to apply for relief under such legislation had 
notice that the estate was being administered. Where that purpose is not 
fulfilled, an important condition precedent for the grant is absent. 

 

The court concluded that the efforts of the personal representative to serve the 

children had been insufficient, that that probate ought to be revoked, thereby 

paving the way for their application to vary the will to be heard on its merits. 

 

(e)  Use of Estoppel to Bar Will Challenges  

                                                
81 Desbiens v. Smith Estate (2010), 8 B.C.L.R. (5th) 205, 59 E.T.R. (3d) 1, 323 D.L.R. (4th) 536, 291 
B.C.A.C. 300, 492 W.A.C. 300, 2010 CarswellBC 2324 (B.C. C.A.), at paragraph 66.   
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A recent series of cases attempted to develop estoppel by convention and 

estoppel by representation as a twin bar to will challenges.  This would apply 

when a litigant accepted a benefit under a will and then, later, challenges the 

validity of the will itself.  Estoppel was used to block will challenges in that 

situation in Leibel v. Leibel.82  That decision was followed up by a second use in 

the trial level decision in Neuberger v. York.83  The Ontario Court of Appeal 

extinguished this approach in the appellate decision in Neuberger.84 

 

(4)  Limitations Periods and Will Challenges  

 

(a)  Limitations Periods in General  

 

In Oestreich v. Brunnhuber Haley J. summarized the approach of the courts to 

limitations periods in will challenges on the following terms:85 

 
There are no time limitations by statute within which a person with a 
financial interest in an estate may require a will to be proved in solemn 
form. For example, the Statute of Limitations Act, R.S.O. 1990, C. L15, 
affects claims relating to assets of the estate, but not to the declaring of a 
will to be valid or invalid. The beneficiary who delays in attacking the will 
runs the risk that the assets may have already been distributed and that 
tracing procedures may have to be undertaken. 

 

                                                
82 Leibel v. Leibel, 2014 ONSC 4516, 2 E.T.R. (4th) 268 (Ont. S.C.J.). 
83 Neuberger v. York, 2014 ONSC 4516, 2 E.T.R. (4th) 268 (Ont. S.C.J.). 
84 Neuberger v. York 2016 ONCA 191. 
85 Oestreich v. Brunnhuber (2001), 38 E.T.R. (2d) 82, [2001] O.J. No. 338, 2001 CarswellOnt 273 (S.C.J.), 
at paragraph 17.   
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That reflects the traditional view.  It was contradicted in Leibel v. Leibel:86 

 

In my view, with the passage of the new Act in 2002, the Legislature 
placed a two-year limitation on the bringing on of actions, subject to the 
discoverability principle, in order to prevent exactly what Blake is trying to 
do, that is, circumvent the limitation by claiming, late in time, that the 2011 
Wills were invalid. To say that every next-of-kin has an innate right to bring 
on a will challenge at any time as long as there are assets still 
undistributed or those that can be traced, would put all Estate Trustees in 
peril of being sued at any time. There is a reason why the Legislature 
replaced the six-year limitation in favour of a two-year limitation. 

 

The better view is submitted here to be the traditional view on point expressed in 

Oestreich v. Brunnhuber.  Having said that, it is also fair to say that the issue 

remains open.  No effort is made here to compare the Ontario legislation before 

and after 2002 with a view to determining whether the new Act indeed displaces 

the old rule. 

 

(b)  Review of Cases Dealing With Wills and Limitations  

 

Limitations legislation remains somewhat of a patchwork quilt across Canada.87  

It remains necessary in each case to check the legislation in the particular 

province or territory where the issue is being dealt with.  Limitations of actions 
                                                
86 Leibel v. Leibel, 2014 ONSC 4516, 2 E.T.R. (4th) 268 (Ont. S.C.J.), at para. 52. 
87 Efforts to standardize limitations legislation have met with limited success.  In 1931 the Uniform Law 
Conference of Canada adopted the Uniform Limitations of Actions Act, [Online: Uniform Law Conference 
of Canada, http://www.ulcc.ca/en/us/index.cfm?sec=1&sub=114].  It was taken up to varying degrees by 
Alberta, Manitoba, New Brunswick, the Northwest Territories, Prince Edward Island, Saskatchewan and 
the Yukon.  In 1982, a second effort was made to express a common regime of limitations laws in the 
Uniform Limitations Act [Online: Uniform Law Conference of Canada, 
<http://www.ulcc.ca/en/us/index.cfm?sec=1&sub=113>].  Newfoundland adopted that Act.  A great deal of 
individual legislative tinkering has gone on, including substantial reforms made over the years by Alberta, 
Ontario, and British Columbia.    
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legislation breaks into two types, regimes that have a specific and express 

limitation period for claims made for a share in an estate and regimes that do not, 

instead allowing claims of that type to be caught in the general catch-all 

limitations periods. 

 
Jurisdictions Without Express Limitation Periods 
 

The majority of provinces and territories, like Ontario, Saskatchewan, Alberta, 

Nova Scotia, Prince Edward Island, the Yukon, the Northwest Territories, and 

Nunavut, have no specific provision speaking to claims against estates or 

applicable to will challenges.   

 

Section 4 of the Limitations Act, S.O. 2002, Chap 24 Schedule B   imposes a 

basic limitation period that runs and bars actions after two years from the day on 

which a claim is discovered.  A claim is said to be discovered under section 5 on 

the day the person with the claim knew that loss or damage had occurred or 

knew that, having regard to the nature of the loss or damage, a proceeding would 

be the appropriate means to remedy the relief.  If a will is put to probate and has 

the effect of disinheriting a claimant, and the claimant was aware of the situation 

and believed the will-maker may have lacked capacity, it might be reasonable to 

assume that the limitation period began to run from that date as the date of 

discovery.  What of a situation where the claimant knows the will has been 

signed, and that it has the effect of disinheriting him or her, and the will-maker 

then dies.  The limitation period might be said to start running from the date of 
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death in that case whether probate is sought immediately or not.  The loss or 

damage is the loss of the right to inherit, extinguished by the will document, a 

document said to speak from the date of death.  An ultimate limitation period of 

fifteen years is imposed under section 15 running from the date on which the act 

on which the claim is based took place.  That act might be the death of the will-

maker, being the date the allegedly spurious will becomes operative and 

operates to disinherit the thwarted heir.  The rules change where a simple 

declaration is sought without a claim for consequential relief.  In that case, 

paragraph 16(1)(a) of that Act states that there is no limitation period in respect 

of a proceeding for a declaration if no remedial relief is sought.  That avoids the 

two year general limitation period under section 4, and also prevails over the 

ultimate fifteen year limitation period under section 15. 

 

A will was attacked thirteen years following the death of the will-maker in 

Oestreich v. Brunnhuber.88  The will-maker died in 1985 with a will leaving 

everything to her husband, including a parcel of land that stood in her same as 

sole owner.  There was no pressing need to apply for probate, and the husband, 

now a widower, was content to have his daughter, the executrix, leave things in 

abeyance.  The husband lived on in the home.  There was also no pressing need 

to question whether the mother had enjoyed the necessary testamentary 

capacity to make the will.  The children were, presumably, content to see their 

father inherit from their mother.  That changed.  He became involved in a 

common-law relationship with a new woman and ultimately made a new will 
                                                
88 Oestreich v. Brunnhuber (2001), 38 E.T.R. (2d) 82, [2001] O.J. No. 338, 2001 CarswellOnt 273 (S.C.J.).   
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leaving her as his sole heir.  He died in 1997, thirteen years after his first spouse, 

the mother, had passed away.  Her will had never been put to probate.  If the 

mother’s will was valid, the father was entitled to be the sole owner of the house 

as the residuary beneficiary and was then entitled to leave it to his common-law.  

If the will was invalid, then the mother would have died intestate, and a two-thirds 

share of her estate, including the house, would have went to the children under 

the intestate succession legislation in place in Ontario at the time.  Thus, the 

children wanted their mother’s will declared invalid, and the common-law wanted 

it put to probate and given effect.  Two-thirds of the long dormant estate was at 

issue.  The matter came before the court by way of motion, with the common-law 

arguing that the children should not be allowed to challenge the will given the 

delay.  Did a limitation period operate to bar the ability to challenge the will?  If 

so, the thirteen year delay would be long enough to bar the claim on the basic 

limitation period of two years.  The will had been known to all after the death of 

the mother – the parties simply sat on it.  There would be no argument possible 

that the facts giving rise to the claim were freshly discovered.  Haley J. concluded 

that the action to challenge the will was not statute barred.  Reviewing the law on 

point, the court concluded:89 

 
There are no time limitations by statute within which a person with a 
financial interest in an estate may require a will to be proved in solemn 
form. For example, the Statute of Limitations Act, R.S.O. 1990, C. L15, 
affects claims relating to assets of the estate, but not to the declaring of a 
will to be valid or invalid. The beneficiary who delays in attacking the will 

                                                
89 Oestreich v. Brunnhuber (2001), 38 E.T.R. (2d) 82, [2001] O.J. No. 338, 2001 CarswellOnt 273 (S.C.J.), 
at paragraph 17.   
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runs the risk that the assets may have already been distributed and that 
tracing procedures may have to be undertaken. 

 

A tracing remedy is subject to the discretionary defenses of laches and 

acquiescence.90  Haley J. went on to describe the policy underpinning that 

approach:91 

 
For public policy purposes it is important that wills be open to challenge 
both before and after probate in common form. In many instances a later 
will is found, or there are grounds discovered which tend to bring into 
question the validity of a will. The court should endeavor to ensure that 
only a valid will is put forward to the world as the last will of a deceased 
person.  Mere delay in questioning the will is not enough to prevent the 
court from entering into an investigation by requiring proof in solemn form. 

 

The land in question in Oestreich v. Brunnhuber was still registered and standing 

in the name of the will-maker, who had been dead for thirteen years.  The land 

titles office would not transfer title out of her name without a transmission 

supported by an order of probate or an order of administration.92  That fact by 

itself provides a compelling rationale for the court remaining open to an 

application for probate or administration.  Unadministered assets would 

otherwise be allowed to fall into a legal form of limbo.   

 

                                                
90. Re Diplock Estate (Ministry of Health v. Simpson et. al.) [1950] 2 All E.R. 1137, [1951] A.C. 251 (Eng. 
H.L.). 
91 Oestreich v. Brunnhuber (2001), 38 E.T.R. (2d) 82, [2001] O.J. No. 338, 2001 CarswellOnt 273 (S.C.J.), 
at paragraph 26.   
92 Oestreich v. Brunnhuber (2001), 38 E.T.R. (2d) 82, [2001] O.J. No. 338, 2001 CarswellOnt 273 (S.C.J.), 
at paragraph 16.   
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The final resolution for the parties was not at issue, just preliminary applications 

for summary judgment. The final resolution would have followed the 

determination of whether the will was valid.  Not argued was whether a limitation 

period could be argued as a defense if the will was invalid and the children were 

trying to recover the house from the stepmother.  It could be argued that because 

the status of the will remained unclear, the rights of the next of kin and other 

interested parties remained unclear.  Those rights never having come into focus, 

no limitations period to sue on them would have ran during the thirteen year 

limbo period as a result. 

 

An earlier version of limitations legislation in Ontario was under consideration two 

decades earlier in Re O’Reilly (No. 2).93  A farmer died in that case with a will 

giving his wife a life interest in the family farm followed by a remainder divided 

equally at her death among their thirteen children.  His will was not put to 

probate.  Twelve years elapsed.  During that time his wife and three of the 

children lived and worked on the farm.  The wife then died, with a will purporting 

to leave the farm to the three children who had been involved in farming it.   Her 

will, like that of her deceased husband, was not put to probate.  Another five 

years elapsed during which the three children farmed the property.  One of those 

three children then died with a will giving his estate to the two surviving children 

who had farmed the family farm alongside him.  His will was not put to probate.  

The two children then started to rent out the farmland and kept the profits.  They 

                                                
93 Re O’Reilly (No. 2), (1980) 7 E.T.R. 185, 28 O.R. (2d) 481, 111 D.L.R. (3d) 238, 1980 CarswellOnt 531 
(Ont. H.C.J.), affirmed 33 O.R. (2d) 352, 123 D.L.R. (3d) 767n, 1981 CarswellOnt 1306 (Ont. C.A.), 
(referred to below as “Re O’Reilly”).  
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also had possession of the original will that would have divided the remainder 

interest in the farm into thirteen equal shares.  The other children, who had a 

claim to ownership of the land, remained quiet.   One of them eventually filed 

proceedings at the court to require the production of the father’s will.  The two 

children taking the rents ignored it, and the action was dropped.  More time 

elapsed and more rents were taken.  In 1978, thirty-three years after the death of 

the father, one of the children applied for probate of his will and an order of 

probate issued.  Everyone applied for direction and for an order construing the 

proper interpretation of the will.  The two children who had been farming and 

taking the rents argued that they had title to the farm by prescription and that any 

adverse claim enjoyed by their siblings was statute barred by limitation of actions 

legislation.  The first judge interpreted the will to divide the farm into thirteen 

equal shares.   The defense of limitations of actions was directed to trial along 

with the claim for possessory title.  The validity of the will was not at issue, just its 

enforcement.  The Ontario High Court of Justice ruled that the limitation period 

applied, and that the action was statute barred.  In the alternative, the court stood 

on the ground of acquiescence and a provision in the limitations legislation to the 

effect that “Nothing in this Act interferes with any rule of equity in refusing relief 

on the ground of acquiescence, or otherwise….”  In affirming the trial level 

decision at the Ontario Court of Appeal, MacKinnon A.C.J.O. stated:  “There was 

evidence to support the trial Judge's conclusion of fact and he did not misdirect 

himself on the essential principles. The appellant, and those he represented, 

slept on their rights and we dismiss the appeal for the reasons given by the trial 
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Judge.”94  Re O’Reilly was an action to recover land, not to assess the validity of 

a will.  The case is interesting for several reasons.  First, the rights to sue under 

the will were held to be statute barred on a limitations period that had expired 

before the will was put to probate.  The court held that the limitations period had 

started to run on the date of death of the life tenant, the mother, when the rights 

of the remainder beneficiaries vested.95  That is not surprising on the facts of the 

case, as the will was clear and was not a secret – any of the thirteen children 

could have taken action to enforce their rights at any time after the death of their 

mother, the life tenant.  Further, a will speaks from death, and does not rely on 

an order of probate for its vigour or effect.  Taking that together, it seems logical 

that the rights to sue and recover as against the wrongful heirs might have 

become statute barred.   

 

Second, Re O’Reilly falls into the category of cases that illustrate the need to 

allow postponed applications for probate.  The family had a longstanding history 

of avoiding probate applications, perhaps born of a longstanding desire to avoid 

probate fees.  They are not alone in that temptation.  The courts have to remain 

open for requests for probate, which carries with it the attendant responsibility for 

testing wills to ensure they are in fact valid when brought forward in suspicious 

circumstances.  

                                                
94 Re O’Reilly (No. 2) (1981), 33 O.R. (2d) 352, 123 D.L.R. (3d) 767n, 1981 CarswellOnt 1306 (Ont. C.A.).  
95 Re O’Reilly (No. 2), (1980) 7 E.T.R. 185, 28 O.R. (2d) 481, 111 D.L.R. (3d) 238, 1980 CarswellOnt 531 
(Ont. H.C.J.), at paragraphs 21 and 22, affirmed 33 O.R. (2d) 352, 123 D.L.R. (3d) 767n, 1981 
CarswellOnt 1306 (Ont. C.A.).   The conclusion on point was influenced by specific language being argued 
under the Ontario statute in question, but is still illustrative on a broader basis. 
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The issue of delay in bringing a capacity challenge came up in Sawdon Estate v. 

Watch Tower Bible & Tract Society of Canada.96  A man made a will one year 

before his death in 2007, reducing the inheritances of his children and 

introducing a charity as the new residual beneficiary.  The estate trustee 

understood that the capacity of the deceased will-maker might be at issue, 

ordered medical records and called a meeting to review them.  The children were 

present.  Everyone agreed to move forward and no challenges were brought, at 

least initially, to the validity of the will.  Probate was granted in 2008, and the 

children took their interests under the estate.  One of the children, a son, waited 

until the passing of accounts in 2010 to challenge the validity of the will on the 

grounds of the alleged incapacity of the father.  The court refused to allow that 

issue to be opened, citing a collection of grounds.97  In terms of limitations, the 

court suggested as follows:98 

 

While the Limitations Act was not argued, I have serious concerns a 
limitation period might apply given that the Certificate of Appointment was 
issued more than two years prior to [the son’s] present challenge.   

 

The remarks relating to limitations period were obiter, but suggest that an order 

of probate might cause a limitations period to run.  No case law was cited, the 

                                                
96 Sawdon Estate v. Watch Tower Bible & Tract Society of Canada 2010 ONSC 4066, 2010 CarswellOnt 
5922 (Ont. S.C.J.).   
97 Sawdon Estate v. Watch Tower Bible & Tract Society of Canada 2010 ONSC 4066, 2010 CarswellOnt 
5922 (Ont. S.C.J.), at paragraph 16.   
98 Sawdon Estate v. Watch Tower Bible & Tract Society of Canada 2010 ONSC 4066, 2010 CarswellOnt 
5922 (Ont. S.C.J.), at paragraph 16.   
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issue does not appear to have been joined with any resolve in argument, and the 

case may not be persuasive on the limitations point as a result.   

 

The applicability of limitation periods to capacity challenges was raised in Kenzie 

v. Kenzie.99  An elderly man remarried.  He signed transfer documentation to put 

his second wife on title as joint tenant to his home.  He signed a beneficiary 

designation to make her the beneficiary of death benefits under his retirement 

plan.  He made a new last will and testament and codicil.  He signed a new 

power of attorney.  After he died, no application for probate was made.  His son 

challenged the validity of each of those actions but delayed six years after his 

father’s death to commence his action.  His step-mother argued that some or all 

of the claims were barred under the limitations legislation in place.100  The point 

was argued in the Ontario Superior Court of Justice and Healy J. found that since 

an application for probate had not been made (an “application for appointment of 

estate trustee” in Ontario), no limitation period argument was relevant: “the law in 

Ontario appears to be that mere delay in questioning the validity of a will, subject 

to issues of prejudice, will not prevent the court from requiring proof in solemn 

form where there is a genuine issue for trial.” 101  As authority for that principle, 

the court cited Oestreich v. Brunnhuber,102 an earlier decision by Healy J.  The 

court specifically declined to rule on whether subsection 16(1)(a) of the 

                                                
99 Kenzie v. Kenzie (2010), 2010 CarswellOnt 10219 (Ont. S.C.J.), affirmed 2011 CarswellOnt 223 (Ont. 
C.A.).   
100 The Limitations Act, S.O. 2002, Chap 24 Schedule B.   
101 Kenzie v. Kenzie (2010), 2010 CarswellOnt 10219 (Ont. S.C.J.), affirmed 2011 CarswellOnt 223 (Ont. 
C.A.), at paragraph 6.   
102 Oestreich v. Brunnhuber (2001), 38 E.T.R. (2d) 82, [2001] O.J. No. 338, 2001 CarswellOnt 273 (S.C.J.), 
discussed in detail below. 
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Limitations Act operated to eliminate a limitation period for will challenges.103  A 

limitations period was held to be running on the other transactions, including the 

beneficiary designation, the transfer into joint tenancy and the making of the 

power of attorney.104  The son was found to have known material facts that would 

have informed him of the need to make a claim in connection with those other 

transactions and that, failing to do so on a timely enough basis, he was statute 

barred.105 

 

Kenzie v. Kenzie is interesting for the holding that a capacity challenge to a will 

could be brought when challenges to other instruments, done at the same time 

and for the same general purpose, were statute barred.  The beneficiary 

designation, like the will, was likely a testamentary disposition.106  If this is good 

law, it leaves us in a situation where a person, on their death-bed, might 

simultaneously sign a beneficiary designation to direct $500,000 to a favourite 

nephew and sign a will leaving her estate, also worth $500,000 to the same 

nephew, and ultimately have the nephew’s claim to the recovery of those two 

amounts treated differently.  One would be statute barred while the other not, 

despite the fact that both were testamentary dispositions and otherwise valid.  

Like a will, a later designation will over-rule an earlier one.   

                                                
103 Kenzie v. Kenzie (2010), 2010 CarswellOnt 10219 (Ont. S.C.J.), affirmed 2011 CarswellOnt 223 (Ont. 
C.A.), at paragraph 6.   
104 Kenzie v. Kenzie (2010), 2010 CarswellOnt 10219 (Ont. S.C.J.), affirmed 2011 CarswellOnt 223 (Ont. 
C.A.), at paragraphs 7 to 9.   
105 Kenzie v. Kenzie (2010), 2010 CarswellOnt 10219 (Ont. S.C.J.), affirmed 2011 CarswellOnt 223 (Ont. 
C.A.), at paragraphs 8 and following.   
106 Whether a beneficiary designation is testamentary or inter vivos will depend on the terms of the pension 
plan.  Limitations on the plan-holder’s discretion to make changes to the designation will generally cause it 
to be characterized as inter vivos and not as testamentary. 
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Jurisdictions with Express Limitations Periods 

 

British Columbia,107 Manitoba,108 and Newfoundland and Labrador,109 each enjoy 

legislation that speaks specifically to the limitation period applicable to making 

claims for an interest of share in the estate of a deceased person. 

 

In Manitoba, section 50 of The Limitation of Actions Act provides:  

 

Actions in respect of personal estate of a deceased person  

50  Subject to the provisions of subsection 49(2), no action in respect of 
any claim to the personal estate of a deceased person or to any share or 
interest in such estate, whether under a will or an intestacy, shall be 
brought after the expiration of 10 years from the date when the right to 
receive the share or interest accrued, and no action to recover arrears of 
interest in respect of any legacy, or damages in respect of such arrears, 
shall be brought after the expiration of six years from the date on which 
the interest became due.  

 

Also of note, are subsections 14(1) providing for extensions if action is brought 

during a one year revival period where the material facts were discovered outside 

of the ten year limitation period, and the ultimate limitation period under 

subsection 14(4).expiring 30 years after the occurrence of acts giving rise to the 

action, whether the material facts were known or not.  

                                                
107 Limitation Act, RSBC 1996, C. 266, subsection 3(3)(a) (ten years).   
108 The Limitation of Actions Act, R.S.M. 1987, c. L150 section 50 (ten years).   
109 Limitations Act, S.N.L. 1995, c. L-16.1, subsection 7(1)(b) (ten years).  
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The language quoted above from the Manitoba Act is paralleled, word for word in 

the limitations legislation that was in effect in England in 1939.  The sole 

difference in the two provisions was the duration of the limitation period, twelve 

years in England and ten years in Manitoba.   The language was discussed at 

length by the English Court of Appeal in Diplock v. Wintle.110  The case dealt not 

with the validity of the will in question, as it had been declared invalid in earlier 

proceedings, but whether the family, as true heirs, could bring an action to 

recover the assets that had been distributed by the executors to the wrong 

beneficiaries, a collection of charities.  The applicability of limitations legislation to 

the claim for the recovery of assets came under consideration.111  Lord Greene, 

M.R., writing for a unanimous Court of Appeal, took the position that the provision 

would apply to limit a cause of action where a will was invalid and an action was 

launched to recover the estate assets from wrongful heirs.112  It was said to be 

equally applicable to scenarios where estate assets remain held by personal 

representatives and are yet to be distributed.   

 

In terms of when the claim started to run, the point was moot once the court 

concluded that the appropriate limitation period was the twelve years provided for 

under the provision in question.  The action for tracing had been initiated eleven 

                                                
110 Diplock v. Wintle [1948] 2 All E.R. 318, [1948] Ch. 465 (Eng. C.A.).  The reasoning at the Court of 
Appeal decision on this point was confirmed and adopted in the course of briefer reasons by the House of 
Lords in Re Diplock Estate (Ministry of Health v. Simpson et. al.) [1950] 2 All E.R. 1137, [1951] A.C. 251 
(Eng. H.L), at page 276.   
111 Diplock v. Wintle [1948] 2 All E.R. 318, [1948] Ch. 465 (Eng. C.A.), at pages 507 to 515.   
112 Diplock v. Wintle [1948] 2 All E.R. 318, [1948] Ch. 465 (Eng. C.A.), at page 512.   



 62 

years after the date of death, and the claims could not have accrued before the 

will-maker passed away.  The Court of Appeal made some brief obiter comments 

relating to the phrase “the date when the right to recover the share or interest 

accrued.”  Lord Greene suggested, without detailed reasons, that the right to the 

share accrued on the date when a claimant would have been in a position to 

demand it from the personal representative.113  That appears to bring the concept 

of the executor’s year into operation.  When the case went to the House of Lords, 

Simons L.J. approved the Court of Appeal conclusions on point and appeared to 

take that position in relation to the executor’s year in stating (emphasis added), 

“There is nothing inappropriate in a legatee or next of kin who has brought no 

action for twelve years after the executor’s year has expired being barred from 

such action whether against the executor himself or against the person to whom 

the executor has made a wrongful payment.”114  The invalid will was overturned, 

to the knowledge of each and every beneficiary, well within the twelve year 

limitation period that was under consideration in Diplock.   

 

What was not decided in the Diplock decision, and remains open, is what would 

have been the proper ruling if the action to overturn the original will had not been 

commenced until the limitations period had expired?  Consider a situation where 

a will goes to probate in common form, without any contest, that operates to give 

the residue to beneficiary B.  Twenty years elapses, and a beneficiary, A, steps 

forward and successfully challenges the capacity of the will-maker in making the 

                                                
113 Diplock v. Wintle [1948] 2 All E.R. 318, [1948] Ch. 465 (Eng. C.A.), at page 513.   
114 Re Diplock Estate (Ministry of Health v. Simpson et. al.) [1950] 2 All E.R. 1137, [1951] A.C. 251 (Eng. 
H.L), at page 277.   
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initially probated will.  When that will is overturned, an earlier will executed by the 

will-maker is revealed as the true will of the deceased.  The beneficiaries under 

the earlier will are three persons, including A. The authorities appear to be 

consistent in indicating that that A is not barred by the passage of time in 

challenging the probate of the invalid will initially put to probate in common form.  

Successful in then overturning the invalid will in favour of B, the question is has 

the limitation period already expired for A and the other true heirs to demand and 

trace the estate assets?  There is a natural temptation to argue “no” and allow 

them to succeed in their claims.  The first argument would be on the basis of the 

delayed discovery of facts giving rise to the claim.  It would be argued that the 

claim was unknown until the will was overturned, and the limitation period did not 

run until the claim was discovered.  The second argument would be on the basis 

that the right to the share in the estate did not accrue until the invalid will was 

overturned by the court.  It would be argued that no right accrued until the initially 

probated will was declared invalid which, in turn, revealed the right to a share or 

interest in the estate under the earlier, true will.  While the invalid and initially 

probated will is sanctioned by probate, it would be difficult if not impossible to sue 

on prior true will for a share of the estate.  In that sense, it would be argued, no 

right could be said to have accrued.  The idea that overturning a “revealed” will 

creates fresh rights, giving rise to fresh claims and limitations periods that run 

anew is appealing.  It may even be a necessary conclusion if the law relating to 

probate administration and delay are to be reconciled as a functioning and 

cohesive whole.  At the same time, limitations legislation in a given province or 
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territory may, on its specific terms, militate a different result.  While the courts 

may have historically endorsed a collection of laws that discount delay and 

support the inheritance of wealth by true heirs, legislatures may have overridden 

that with a statutory regime that supports finality, even if property is in the hands 

of wrongful heirs under the ostensible authority of invalid wills.  If that is indeed 

the case, it becomes incumbent on the courts to align themselves with 

legislatures or for the legislatures to change the law. 

 

The scenario discussed above came into play under the British Columbia 

legislation in Jung v. Lee Estate.115  A man died in 1985.  A will was put to 

probate by an unscrupulous beneficiary even though it had in fact been revoked 

by a subsequent will.  The unscrupulous beneficiary was the sole heir under that 

earlier will, not the subsequent one.  He tried to destroy subsequent will and 

cover his tracks.  The subsequent will would have the effect of forcing him to 

share his brother’s wealth among his other siblings.  The fraud was discovered 

sixteen years later, and a trust company sought, as personal representative, to 

put the subsequent will to probate.  There was an argument over whether the 

subsequent will was valid or not.  The court in Jung concluded that the 

subsequent will was valid, and had the effect therefore of revoking the earlier will 

that had been put to probate.  The beneficiaries under the subsequent will then 

found themselves with rights to enforce in demanding and recovering the estate 

assets.  That ruling was made more than twenty years after the death of the will-

maker.  If limitations periods had been running from the date of death, or from the 
                                                
115 Jung v. Lee Estate (2007), 39 E.T.R. (3d) 111, 2007 CarswellBC 2904 (B.C.S.C.).   
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date of the probate of the invalid will, all claimants under the new will would be 

statute barred.  The point did not appear to be strenuously argued, but the court 

concluded that no limitations periods could be seen to be running against those 

beneficiaries as they did not know of the existence of the will that gave them 

rights.116  One other beneficiary under that will had early notice that the will 

existed, and of the fraud in concealing it.  The court considered the 

circumstances of that beneficiary at more length, and made a ruling based on a 

provision of the limitations legislation in British Columbia that dealt with trustee 

fraud, and the limitations period in that section did not run until the claimant 

became aware of the fraud of the trustee.  

 

The decision in Jung in interesting in that it provides some support for the 

proposition that limitations periods do not run to bar claims made under a will that 

is put to probate years or decades after death, supplanting another will already at 

probate, or supplanting an intestacy, where it has the effect of revealing new 

rights for a collection of beneficiaries who would have been unaware of those 

rights earlier – freshly revealed rights, fresh claims.  Can new rights be said to 

spring into existence when an earlier will, put to proof in common form in the 

past, is revoked by subsequent court ordered  The better view may be that the 

rights existed all along, but a court application was required to reveal them.  In 

Jung, both will-documents existed at the date of the death of the will-maker.  The 

earlier of the two wills was put to probate in common form.  The later will then 

produced, challenged and put to proof in solemn form.  When the party 
                                                
116 Jung v. Lee Estate (2007), 39 E.T.R. (3d) 111, 2007 CarswellBC 2904 (B.C.S.C.), at paragraph 58.   
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propounding the second will satisfied the court it was valid, it became clear that 

the later will supplanted the earlier one.  It spoke from death, and the 

beneficiaries under the later will had rights from the onset.  It took proof in 

solemn form and a court order to conclusively reveal them.  Similarly, they were 

not extinguished when the first will was wrongfully put to probate.  An order of 

probate does not create rights under a will.  At best, it confirms them.  All of that 

would suggest that the rights to an estate can be said to crystallize at death, and 

while subsequent court proceedings may be necessary to clarify those rights, 

they do not wink in and out of existence in that process.  At the same time, while 

a will may speak from death, a will that is hidden and has yet to be found speaks 

to an empty room.  None of the beneficiaries are in a position to hear it and 

cannot be expected to bring a claim under it. 

 

This issue was joined and answered in 1921 in Khaw Sim Tek v. Chuah Hooi 

Gnoh Neoh,117 a case coming to the Privy Council out of the Straits Settlement.  

In that case a man died with a will that directed that a share of sixteen-sixtieths of 

the residue of his estate be held “kong lin,” meaning that it be held and used for 

ceremonial sacrifices, first in his name for the first sixteen years and thereafter 

for annual sacrificial purposes for his sons and grandsons.  The share did not 

vest in them.  It was perpetual, and not charitable.  The provision was not 

attacked initially.  The case report is not specific on point, but the will appears to 

have been put to proof in common form without objection.  His executors did 

                                                
117 Khaw Sim Tek v. Chuah Hooi Gnoh Neoh, (1921) [1922] 1 A.C. 120 (Eng. P.C.) (“Khaw” in the 
discussion that follows).   
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pass accounts twenty-two years after his death, showing the portion of the estate 

still held in trust and supporting sacrificial purposes.  Thirty four years after his 

death, one of his next of kin applied to court to argue that the provision was void, 

and that a partial intestacy resulted.  The partial intestacy then supported a claim 

by the next of kin to share in the  distribution of the remaining estate under 

intestate succession rules.  The trial judge found that the clause was void, and 

that there was indeed an intestacy.  The executors of the estate mounted a 

defense under the applicable limitations legislation.  The trial judge rejected that 

defense.  The first level of appellate court agreed with the trial judge and the 

case found its way to the Privy Council for a final determination.  Lord 

Buckmaster dealt with the limitations defense on the following terms, reproduced 

here at length:118 

 

The plaintiff … instituted these proceedings, asking that the gift of these 
sixteen-sixtieths of the residue to the "kong lin" should be declared void 
and distributed among the next of kin.  Among other answers to that claim 
the appellants urged that the right to bring the action is barred by virtue of 
the Limitations Ordinance which exists in the Straits Settlements.  The 
ordinance in question is Ordinance No. 6, 1896.  This provides by s. 4 
that:  
 

"Subject to the provisions contained in ss. 5 to 25 inclusive, every 
suit instituted after a period of limitation prescribed therefor by the 
second schedule hereto shall be dismissed provided that limitation 
has been set up as a defence." 

 
By Sch. 2 there is a provision in art. 99 that a suit for obtaining a legacy or 
for a share of a residue bequeathed by a testator or for a distributive share 
of the property of an intestate cannot be maintained after the lapse of 

                                                
118 Khaw Sim Tek v. Chuah Hooi Gnoh Neoh, (1921) [1922] 1 A.C. 120 (Eng. P.C.), pp. 123-125.   
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twelve years from the time when the legacy or share becomes payable or 
deliverable.  Mr. Upjohn contended that in any circumstances that period 
must have elapsed before this suit was instituted.  If it be taken from the 
date of the death, of course it is obvious that it has long gone by.  If a 
further period of sixteen years be taken and the calculation is assumed to 
date from the period of division fixed by the testator for the estate, still the 
suit is out of time, for the period expired in 1898; but finally if it be taken, 
as has been urged on behalf of the respondent that it should be, at the 
period when the trustees had in accordance with the trusts of the will so 
dealt with the estate that it was ready for division, then again the plaintiff is 
out of time, for elaborate accounts were prepared on January 15, 1904, in 
which a full and proper allocation of the shares of the residue applicable 
for this rotation of the "kong lin" was set apart and fixed.  Their Lordships 
think, therefore, that it is unnecessary for them to decide which of those 
three periods is the right one to fix, because whatever period may be 
taken the plaintiff is too late. 
 
Their Lordships cannot support the view which appears to have found 
favour with the learned judge before whom the case was first heard that 
the time runs from the date when the clause is construed by a competent 
Court, nor that suggested by Ebden J. in the Court of Appeal that the time 
fixed is when the intestacy is declared by a decree established beyond 
appeal.  The intestacy, if it exists, has existed throughout, and the 
distributive share of one of the next of kin has been his to claim from the 
time when the intestacy arose and not when it was declared.  The probate 
gives no efficacy to the provisions of the will; it is merely proof of the 
contents, and their Lordships think Ebden J. was in error in saying:  "When 
a will has been admitted to probate its provisions stand good unless and 
until they are avoided by the declaration of a competent Court."  Such 
provisions could be ignored from the outset, and the declaration of the 
Court is merely as to how the will ought to have been construed 
throughout, nor is it necessary that "a suit to recover such a share would 
have to be preceded by a suit to attack the will." 

 

While every case has to be decided on the particular limitations language in the 

statute at hand, the comments of Lord Buckmaster appear to speak to a core 

principle.  Rights are revealed or clarified though litigation, not created, and 

limitation periods run from the date those rights become enforceable, not when 
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they become known.  To the extent that those rights have not been known, a 

litigant can expect to avail him or herself of any discoverability provisions in the 

statute and bring the claim when discovered, even if it is out of time on the basic 

limitation period.  Yet, that litigant would expect to be thwarted in that regard 

when the “ultimate” limitation period, if any, under the limitations legislation 

expires. 

 

A possible answer to that, in at least some circumstances, was discussed in 

obiter by Lord Buckmaster in Khaw.  He considered what might be an exception 

that arises where a will is interpreted, and that interpretation clarifies a trust on 

the terms of the will, and assets are held in that trust unadministered by the 

executors as trustees.  Under the legislation at play in Khaw, Buckmaster L.J. 

would say that it was never too late for a beneficiary to sue a trustee for the 

release of the trust property in an ongoing trust.  He distinguished cases 

involving the interpretation of a will with provisions that do not fully dispose of the 

estate, on the one hand, and cases involving the striking down of a provision as 

void to reveal a partial intestacy, on the other.  In that latter case, Lord 

Buckmaster was of the view that the exception did not apply but the conclusion in 

that regard might be specific to the language of the statute under consideration.  

Quoting from the reasons for decision on point at length:119 

 

But it is then urged that the exception referred to in clause 4 of the 
Ordinance of 1896, making the times in the Schedule subject to the 

                                                
119 Khaw Sim Tek v. Chuah Hooi Gnoh Neoh, (1921) [1922] 1 A.C. 120 (Eng. P.C.), pp. 125-126.   
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provisions of ss. 5 to 25, enabled the plaintiff to maintain the suit because 
s. 10 provides that:  
 

"Notwithstanding anything hereinbefore contained no suit against a 
person in whom property has become vested in trust for any 
specific purpose or against his legal representatives or assigns (not 
being assigns for valuable consideration) for the purpose of 
following in his or their hands such property shall be barred by any 
length of time." 

 
The contention is that in this case the property was vested in trust for a 
specific purpose, because in the event of the sixteen-sixtieths being 
declared to have been gifts for a purpose that failed, they became vested 
in the trustees' hands in trust for the next of kin, and in support of that 
contention reference has been made to the old and well-known case of 
Salter v. Cavanagh 1 Dr. & Wal. 668, which has been subsequently 
followed, though with some hesitation, in other authorities. So far as that 
case is concerned, apart from an argument as to the meaning of clause 22 
of the will, it affords him no assistance, for the principle that underlies that 
authority is this: that if property be set aside by a testator from the general 
body of his estate and vested in trustees upon certain trusts, which upon 
the face of them are inadequate to exhaust the whole of the property, 
there remains as to the balance a trust impressed upon the trustees in 
favour of the next of kin or the heir at law, a trust for the purpose of which 
you have to do no violence whatever to the language of the will, for which 
it is unnecessary to disregard any intention or desire that the testator has 
expressed, for which it is only necessary to imply that when the testator 
knew, as he must have done, that the specific purpose to which the 
property had been devoted did not exhaust the whole trust estate, the 
balance would of necessity be held by the trustees for the heir at law or 
the next of kin.  
 
In this case the only way in which the next of kin can, apart from clause 
22, assert their position is by defeating the provisions that the testator has 
made in his will. It is only upon the hypothesis that those provisions are 
bad that his interest arises, and it is in the opinion of their Lordships 
impossible to say that in those circumstances the property was vested in 
trust for a specific purpose in which the next of kin was in any way 
interested. A specific purpose, within the meaning of s. 10, must, in their 
Lordships' opinion, be a purpose that is either actually and specifically 
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defined in the terms of the will or the settlement itself, or a purpose which, 
from the specified terms, can be certainly affirmed. The statement which 
was made in the authority of Balwant Rao v. Puran Mal I.L.R 6 All. 1 that 
the purpose of following the property in the hands of the trustees referred 
to at the end of s. 10 must be the purpose of restoring it to the trust which 
is specified in the earlier part of the section is in their Lordships' opinion a 
sound and critical test by which to consider whether or not any particular 
trust is within the provisions of the section. 

 

To the extent that the exception suggested above comes into play, it will only 

come into play where assets continue to be held as trust property under the 

control of executors or other personal representatives.  That will be rare.  In most 

cases the asset will have been given out to an heir, just the wrong one. 

 

The surprising element in the conclusion reached by Lord Buckmaster on behalf 

of the Privy Council is this.  The sixteen-sixtieth share was being held on a void 

trust devoting it to perpetual “kong lin,” yet no one could claim the money and 

rescue it from that backwater of illegality.  The decision supports finality, but 

suggests some difficulties in application.  

 

(c)  Discussion and Conclusions  

 

As suggested above, the decision in Khaw suggests some challenges in 

conceptualizing how the law ought to operate in this area.  The sixteen-sixtieth 

share was being held on a void trust devoting it to perpetual “kong lin,” yet no 

one could claim the money and rescue it from that backwater of illegality.  Taking 

that situation more generally, if a declaration issues that the clause in the will is 
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invalid, who gets to claim and keep the property?  If a court were willing to 

declare a resulting trust over the property, including the ability on the part of the 

beneficiary to demand the property from the trustee, then there would be no 

breach until the demand were made.  If that is not the law, then the trustee, as 

the title holder to the property, might become like a finder of lost personal 

property.  The trustee would be able to convert the property to his or own use, 

and there would be no remedy for the true owners.    

 

What of the tomb dealt with In Re Coghlan, decd?120  The tomb and the land on 

which it was situate sat unadministered, in the name of a dead personal 

representative.  The court in Coghlan granted standing to put a will to probate 

fifty-four years after the death of the will-maker.  If the will was successfully put to 

probate, the beneficiaries under it would be met by a limitations defense and be 

denied the right to recover the property from the estate as the rightful heirs – the 

will spoke from death.  If, on the other hand, the will was not proven, and the 

intestacy stood, where would that leave things?  The heirs on the intestacy might 

be confronted with the same conclusion.  The intestacy, like a will, might be said 

to “speak from death.”  That would leave the intestate heirs well out of time in any 

action demanding that the tomb be vested in their ownership.  Looked at from a 

different viewpoint, the answer might be simple.  The heirs at law of the dead 

administrator would simply be able to gather the title through the process of 

proving that the title to the assets personally owned by the administrator had 

devolved to them.  They would be the wrong heirs, but could still obtain a current 
                                                
120 In Re Coghlan, decd. [1948] 2 All E.R. 68 (Eng. C.A.), discussed earlier. 
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title in that fashion.  It would be akin to a “finders” case.  The person gains title 

not because they are the true owner, but because the true owner has not or 

cannot come forward to claim the property.   

 

The best answer might come into focus by arguing trust principles to deal with 

those situations.  A person coming into property who has not paid for it is often 

said to be holding it in resulting trust for the persons entitled to ownership of the 

property.  A trustee holding lands for others in a bare trust is obliged to re-convey 

the lands to those persons.  The beneficiaries are not obliged to make the 

demand by any deadline.  Thus, where a will is put to probate after a fifty year 

delay, or is set aside after fifty years to reveal a hitherto obscured class of true 

heirs, a demand should still be possible.  Trustees of a trust, no matter how quiet 

the beneficiaries, do not gain the right to keep the trust assets as their own. 

 

One of the starting points in the discussion above is the idea that a court will 

always be willing to entertain an application for probate, unless it appears to be 

frivolous, vexatious, or an abuse of process.  That is not expressly stated in the 

limitations legislation in Canada, it simply appears to have been the position 

taken by the courts in interpreting that legislation.  It may be, as suggested 

earlier, that the probate function of the court is administrative or quasi-judicial, in 

nature and therefore the door is never closed to an applicant seeking to gain 

access to the system.  It may be that our system of property abhors property 

without an owner, and the probate system has to be open to any applicant 
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coming forward to take stalemated in the ownership of the dead and put it into 

the names of the living.  Regardless of the rationale, it appears to be so.  It is 

interesting to note that some limitations legislation makes a specific exception for 

court applications seeking declaratory relief, stating that such applications are 

never statute-barred by limitations periods.   The jurisdiction to hear applications 

for declarative relief without time limitations might be viewed as codifying a 

broader jurisdiction that subsumes and includes the jurisdiction to hear and rule 

on applications for probate.  Alternately, it might be a separate type of 

jurisdiction, parallel to but not subsuming the probate jurisdiction under 

discussion.  The legislation in Ontario and Saskatchewan provide that an 

application for a declaratory judgment is never statue-barred “if no consequential 

relief is sought….”121  In Alberta, the legislation exempts “a declaration of rights 

and duties, legal relations or personal status….”122  The Alberta Law Reform 

Institute discussed the intended operation of the exception in the context of 

parties seeking relief or remedies that were consequent to a declaration:123 

 

A declaration defines right-duty relationships, clarifies them and may 
recognize the existence of a right-duty relationship sufficient to justify 
granting a remedy.  Declarations should not be subject to a limitations 
system.  In the Report for Discussion, we excepted them on the basis that 
a declaration merely declares rights.  While we continue to recommend 
this exception, we think it only fair that we do so recognizing the potential 
of the declaration for use to circumvent the limitation periods set out in the 
Act.  Declarations constitute a growth area in the law, rendering the effect 
of their exception from the Act something of an unknown factor. 

                                                
121 Limitations Act, 2002, S.O. 2002, c. 24, Schedule B, section 16, and The Limitations Act, S.S. 2004, c. 
L-16.1, section 15.   
122 Limitations Act, R.S.A. 2000, c. L-12, section 1(i). 
123 Alberta Law Reform Institute, Limitations (Report No. 55, 1989), at page 38.   
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The report does not mention wills in dealing with declaratory relief. 

 

In Bailey v. Canada (Attorney General), the court dismissed an application for a 

declaration where it amounted to an indirect manner to pursue relief:124 

 

First, this is an application for declaratory relief without any consequential 
relief.  While this is permitted on the face of s. 97 of the Courts of Justice 
Act, R.S.O. 1990 c. C.43, the remedy is a discretionary one.  If a 
declaration without consequential relief is available, it would not be statute 
barred under s. 16(1)(a) of the Limitations Act.  Section 16(1)(a) provides 
that there is no limitation period for a proceeding for a declaration where 
no consequential relief is sought. 
 
At its heart this aspect of the declaration seeks to challenge the validity of 
the 1994 transaction in which Cameco purchased the property from Bud's 
Auto. The time period for a direct attack on the 1994 property transaction 
has expired.  Pursuant to s. 24 of the Limitations Act, any claim 
challenging that transaction would have to have been commenced prior to 
December 22, 2000, being 6 years after the transaction.  A declaration 
would accordingly be inappropriate: "[i]f a plaintiff could avoid the 
Limitations Act by the simple stratagem of asking for a declaration of a 
state of affairs that is not disputed, and then attaching remedial relief to 
that declaration, there would not be much left of the Act." (Yellowbird v. 
Samson Cree Nation No. 444, [2006] A.J. No. 721, 2006 ABQB 434 (Alta. 
Q.B.), para 38). 
 
In essence, a declaration would be moot, as no direct recourse would be 
available because of the passage of the limitation period. Citing the 
seminal case of Solosky v. Canada (1979), [1980] 1 S.C.R. 821 (S.C.C.), 
Finlayson J.A. noted in Monachino v. Liberty Mutual Fire Insurance Co. 
(2000), 47 O.R. (3d) 481 (Ont. C.A.), at para. 20 the two criteria that must 

                                                
124 Bailey v. Canada (Attorney General), [2008] O.J. No. 4066, 2008 CarswellOnt 6100 (Ont. S.C.J.), at 
paragraphs 13-16, and 18.   Also see Daniels v. Mitchell (2005), 36 R.P.R. (4th) 7, 257 D.L.R. (4th) 663, 
15 C.P.C. (6th) 266, 371 A.R. 298, 354 W.A.C. 298, 51 Alta. L.R. (4th) 212, [2006] 6 W.W.R. 449’ 2005 
CarswellAlta 1332 (Alta. C.A.), and C.U.P.E. v. Saskatchewan School Boards Assn. (2009), 340 Sask. R. 
102, 2009 CarswellSask 539 (Sask. Q.B.)  . 
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be satisfied in order to grant declaratory relief: "[T]he case before the court 
must be genuine, not moot or hypothetical; and, the declaration must be 
capable of having some practical effect in resolving the issues the case 
raises." In the case at bar, a declaration is not only moot but hypothetical, 
both factors that quite properly lead courts to decline to grant declaratory 
relief (Solosky v. Canada (1979), [1980] 1 S.C.R. 821 (S.C.C.); Monachino 
v. Liberty Mutual Fire Insurance Co. (2000), 47 O.R. (3d) 481 (Ont. C.A.).) 
 
Second, and related to the first point, if the declaration were not moot, it 
could only issue in such a way as to provide relief of a remedial nature, 
bringing it outside of s.16(1)(a) of the Limitations Act, and rendering it 
statute barred. As I have outlined above, the limitation period available for 
attacking the 1993 property transaction has long since passed. 
 
…. 
 
Mr. Bailey submits that because this is an application for declaratory relief, 
no limitation period applies. The fact, however, that any relief relating to 
the underlying property transaction is statute barred is an important factor 
for the court to consider in determining whether it should grant the 
declaratory relief sought. Granting a declaration would have the effect of 
permitting the Applicant to seek relief indirectly when it could not do so 
directly. Moreover, as I have alluded to above, any relief would be moot or 
hypothetical in any event as the limitation periods have expired. 

 

If the approach outlined above were to be applied to an application for proof in 

solemn form, or were to be applied to a declaration that a given will was valid or 

invalid, it would have the effect of clamping down on wills challenges brought 

outside of the basic or ultimate limitations periods set out in the relevant 

legislation.   

 

A will-challenger bringing a claim out of time might still hope to seek a declaration 

as to the validity of a given will and conjoin it with a declaration that the current 

legal owners of the assets, wrongful heirs at law listed under the invalid will, hold 



 77 

the assets in trust for the true heirs.  Consider an analogy.  Imagine a trust were 

set up with an imperfect trust document, holding a significant sum of money.  

Imagine that the trust sat idle for thirty-five years, without distribution.  While the 

four certainties were met, the clauses governing distributions from the trust were 

vague.  After thirty-five years, one of the beneficiaries applies for a declaratory 

order to the effect that the provisions of the trust, properly construed, include the 

ability of a beneficiary to demand a distribution from the trust at any time.  The 

declaration is contested but issues in the manner sought.  The beneficiary then 

demands a capital distribution.  Can the trustee refuse on the grounds that a 

limitations period has expired?  The answer to that must be in the negative.  The 

declaration was one of a subsisting right, not a demand that crystallized as of a 

moment long past.  Consider instead the claim of an heir at law who waits for 

thirty-five years to have a court declare a will to be invalid.  If the court does so, 

and if the court is willing to declare a resulting trust over the assets in question, it 

is submitted that the situation should be no different in the two scenarios.    

 

It would also be argued that an exception is appropriate when it comes to wills 

and estates, and related wealth transfer at death.  The argument would be as 

follows.  The role of the court when it comes to wills is different than its role when 

it comes to the every-day determination of disputes between litigants, pointing to 

the remarks of Lord Simmons in describing the “self-sought duty” of the courts “to 

see that the assets of a deceased person were duly administered and came into 
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the right hands and not into the wrong hands.”125  Regard might also be had to 

the comments of Monnin, C.J.M. of the Manitoba Court of Appeal in Piasta v. St. 

John’s Cathedral Boys’ School126 dealing with testamentary capacity and pointing 

out that in matters related to probate, “…not only are the next of kin and 

beneficiaries interested in the results, but the state has an interest in the proper 

disposition of wills and assets.”127  The courts have been given a supervisory 

jurisdiction over minors, wills, trusts, and the incompetent.  The dead rely on the 

court to monitor and adjust the passage of their wealth to the intended objects of 

their bounty.  That role necessarily displaces, at least in some measure, the 

normal and laudatory urge to create finality with a slow and patient willingness to 

serve equity. 

 

That argument is attractive and is submitted here as the best view on point, but it 

remains to be seen where the courts in Canada will come down on these issues. 

 

A court could also adopt a “finders” stance on these questions, taking the positon 

that no case survives the expiration of the ultimate limitation period, and that 

declaratory relief is not available where it might, indirectly, amount to the granting 

of a remedy to a party otherwise out of time to seek it.  The assets would reside 

with whoever happened to have title to them at the expiration of the ultimate 

                                                
125 Re Diplock Estate (Ministry of Health v. Simpson et. al.) [1950] 2 All E.R. 1137, [1951] A.C. 251 (Eng. 
H.L.), at page 266.   
126 Piasta v. St. John’s Cathedral Boys’ School (1989), 35 E.T.R. 139, (sub nom. Mathis Estate, Re) 62 
Man. R. (2d) 50, 1989 CarswellMan 83 (Man C.A.) (“Piasta”).   
127 Piasta v. St. John’s Cathedral Boys’ School (1989), 35 E.T.R. 139, (sub nom. Mathis Estate, Re) 62 
Man. R. (2d) 50, 1989 CarswellMan 83 (Man C.A.), at paragraph 42. 
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limitations period.  The courts role, if any, would be to assist in the administrative 

effort of making any corrections to title necessary.  Land in the name of a long 

dead executor would be passed to the executor’s next of kin, not as the rightful 

owners thereof but as the heirs of the person named as title holder when the 

game was up.  A court may not take that position because it is attractive, but 

because that found to be the outcome forced on it by the legislature in enacting 

the particular limitations legislation under consideration. 

 

This paper should be viewed as a starting point.  Hopefully, it is a valuable 

starting point in some way.  A more detailed review of the law and history relating 

to limitations and delay is still ongoing by the author.  Some of the views 

expressed herein may change with the completion of that review.  This is a job 

for months not weeks. 


