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PLANNING FOR FUTURE DISABILITY, ILLNESS AND INCAPACITY 

Kimberly A. Whaley 

 

Introduction:  

As a litigator, I provide dispute resolution to clients of our firm where, for instance, 
persons under disability, illness, incapacity, or vulnerability have not planned for their 
future, or their plan has failed for any number of unforeseen reasons.  I see in my 
practice the problems that families, often fractured families, friends, and others face 
when persons become incapable of managing their own financial circumstances and 
personal care through disability, illness, incapacity, or normal aging.  Often, they need 
to rely on others for assistance. In many cases, there is a dispute amongst family 
members or friends as to who should have control over an incapable person’s finances 
or personal care.  Often, had a proper, well thought out and well-crafted estate plan 
been developed, or any planning been put into place, these disputes may have been 
avoided. So too, perhaps the abuse that a person may ultimately suffer, without a plan 
for incapacity, could also have been prevented.  

The importance of planning for the future cannot be underestimated.  Making the time to 
consider future illness, and the inability to function cognitively, will help one to construct 
a road map of what is to happen with one’s financial management and health care, 
involving treatment decisions and end of life planning.  

Take the time to consider the what; the who; the how; the when; the if; the but.  Take 
the initiative to do some research and to consult with advisors.  At a minimum, speak to  
a financial advisor and an estate planner.  

Taking the opportunity to think, strategize, and control what can happen during future 
periods of illness, mental incapacity, vulnerability, and ultimately one’s own demise, will 
not only provide a forum for controlling one’s own care and financial security, but will 
also provide comfort to friends and family who will also have the good fortune of 
knowing the plans and  wishes, when the time comes to implement. 

These plans are best communicated to friends and loved ones, and in particular, those 
who you choose to carry out your carefully crafted plans. Family meetings, assisted 
mediations where appropriate and business succession plans should be considered at 
earlier stages of planning such that communication of wants and needs is clear.  
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Demographic and Social Changes: 

Today’s world is one of changing social demographics. Globally, our population is 
aging. Families are more transient or international; community is different today than it 
once was. Family members often live in different countries, meaning that reliance on the 
family for care and assistance is not as possible as it once was.  

Moreover, the composition of the family unit today is often complex. Modern family units 
include extended family members through marriages, re-marriages, children, step-
children, siblings, from successive marriages, adopted children, and children of varying 
genetic composition.  

In light of today’s societal and demographic changes and the fact that, statistically, life 
expectancy is indeed longer, planning for future financial and health care needs is 
desirable on so many different levels.   

There are now many life examples of abuse, not just financial, but also through neglect, 
and abuse which is physical, sexual and/or emotional.  

To protect oneself, one must consider the statistics on aging and incapacity. Individuals 
must know and recognise that predators exist and predators prey upon the vulnerable. 
In predatory situations, often an older adult is financially exploited by someone who 
seeks to enjoy the benefits proffered by the abuse. 

It is not uncommon for unscrupulous predators to form bonds of trust for the purposes of 
personal profit.  We often see this in fiduciary relationships.  Fiduciary relationships are 
relationships of trust, such as with a lawyer, a doctor, a care-giver, a neighbour, a 
religious confidante, a financial advisor, an accountant, health care provider, family 
member, spouse, overly helpful friend, neighbour, the door-to-door sales person, the 
gardener, the housekeeper, the building superintendent, the telemarketer – the list can 
be limitless.  The predator becomes intricately connected to the vulnerable or 
dependant  individual, who may be susceptible to influence.  

With the increasing longevity of the population, comes an increase in the occurrence of 
medical issues affecting  cognition, as well as related diseases and disorders, such as 
dementia in varying types and degrees, delirium, delusions disorders, Alzheimer’s, 
cognitive disorders, and other conditions involving reduced functioning and capability.  
There are a wide variety of disorders that affect capacity and increase an individual’s 
susceptibility to being vulnerable and dependant. Other factors affecting capacity 
include normal aging, disorder such as depression, which are often untreated or 
undiagnosed, schizophrenia, bipolar disorder, psychotic  disorders, delusions, 
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debilitating illnesses, senility, drug and alcohol abuse and addiction, chronic illnesses, 
Parkinson’s, visual or impairments, auditory, mobility limitations, and physical 
impairments and neglect.  

Affected individuals are often unable to manage their own personal care and property. 
Perhaps this is exasperated by language or cultural barriers, and so the influence of the 
trusted fiduciary is unassumingly accepted and the abuse suffered.  

Often perpetrators will alienate the compromised, often older adult, or sequester and 
even “kidnap” (adult knap) the individual to carry out the intended abuse without 
witness.  

Not all situations can be planned for or even anticipated, but knowing the risks for harm 
can direct informed decisions respecting each and every one of us.  Examples of 
important informed decisions include: 

• where you want to live;  

• with whom you want to live;  

• whether or not you wish to stay in your own  home, a residence, a long-term care 
facility, with family or with a care-giver;  

• what level of care you want;  

• how often you want to have medical check-ups;  

• how often you want to go to the dentist;  

• who will pay for your needs and how;  

• what activities do you want to enjoy; and  

• what social environmental supports you wish to continue to enjoy.   

Do you want to have a say in the decisions?  Of course you do! 

Life is a journey. We age from the day we are born.  As litigation lawyers, we see clients 
because they have legal problems that need to be resolved. The problems we see 
regularly are those that arise because of sudden illness, unexpected incapacity, and 
tragedy in the absence of appropriate planning.  We are often asked by families, friends, 
even strangers, to remedy the wrongs of those who have been taken advantage of, 
abused and/or neglected.  The stories we hear are often viewed by the teller as unique, 
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as if somehow unusual, or untold – but for the most part, the stories we hear are all 
similar and have predictable outcomes.  Hearing these stories of abuse by those in a 
position of trust to a vulnerable person sends one loud, clear message - PLAN FOR 
THE FUTURE IN ADVANCE! 

DEMOGRAPHIC PROFILE OF CANADA’S AGING POPULATION  

Ageing 

To give you an indication of the demographic shift we are facing, according to Statistics 
Canada and HRDC, by 2031 the entire baby boom generation will be 65 or over, and by 
2036 the number of seniors is projected to reach between 9.9 million and 10.9 million; 
more than double the number of seniors in 2009 (4.7 million). At the same time, life 
expectancy is expected to increase so that, by 2036, females will live to an average of 
87 years and males will live to an average of 84. This, together with the fact that per 
capita health spending increases steadily with age, means that more resources are 
required to service an aging population.  

Dementia 

Dementia affects 20% of seniors by the age of 80 and well over 40% of seniors by the 
age of 90.  In Canada, there are over 500 Canadians with dementia. In about 25 years, 
the total will be 1.1 million.  If current trends continue, by 2038, there will be a shortfall 
of more than one hundred and fifty thousand long term care beds just for dementia 
suffers. There will be an onerous burden on family care givers who are more often than 
not, female.  Approximately, one in eleven Canadians over the age of 65 have 
Alzheimer’s disease or related dementia.  This is the equivalent to one person every 5 
minutes.  By 2038 this will become 1 person every 2 minutes, or more than 257,000 
people per year.  We are said to be facing a dementia epidemic in Canada.  

Family Units 

The rate of separation and divorce, increasing prevalence of unmarried cohabitating 
partners, and recognition of the equality of same-sex partnerships are illustrative of the 
challenges posed by complex family units. 

Additionally, as the older adult lives longer and is prone to developing mental and 
physical impairments, making them vulnerable to abuse, these complications are 
typified by cases of predatory marriages, wherein an unscrupulous person takes 
advantage of the financial and legal benefits of marriage to defraud an older adult.  
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The Trend 

These trends are set to continue, and through knowledge and education, we will be 
better able to take responsibility for our health, wellness, and security.  

CAPACITY 

Capacity is a complex concept.  

There is no simple legal definition, or for that matter, medical definition of “capacity”. In 
Ontario, we have a number of different frameworks in legislation and common law that 
address the various types of requisite capacity that we often reference in the world of 
estate planning.  There are no general criteria or factors, or tests, per se, for 
establishing “capacity”, “mental capacity”, or “competency”.  

Capacity Generally 

There is no such phenomenon as “Global Incapacity”. 

In Ontario, generally speaking, all persons are presumed capable of making decisions 
at law.  That presumption stands unless and until the presumption of capacity is legally 
rebutted.  

Capacity is determined upon applying factors of both mixed law and fact, as well as 
medicine, and by applying the evidence available to the applicable criteria for 
determining the capacity to perform a specific task.  

Capacity is decision-specific 

In Ontario, capacity is decision-specific, in that the capacity required to perform different 
tasks involve different considerations as determined pursuant to our legislation and at 
common law.  Examples of decisions include: 

• granting a power of attorney for property; 

• granting a power of attorney for personal care; 

• executing a Will; and 

• the capacity to contract, to gift, to marry, to separate or divorce. 
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Capacity is time-specific 

Capacity is also time-specific, in that legal capacity can fluctuate over time. People can 
have “good” days and “bad” days.  Capacity can fluctuate over the course of a week, a 
day, or even a few hours, especially when different medications are administered at 
different times and for different purposes.  

Capacity is situation-specific 

Capacity is also situation-specific, in that under different circumstances an individual 
may have different capacity.  For example, a situation of stress or difficulty may diminish 
a person’s capacity.  A person in his/her home may have capacity that he/she may not 
display in, for example, a lawyer’s or doctor’s office.  

Although each task has its own specific criteria or test, so to speak, it is fair to say that 
in general, capacity to make a decision is demonstrated by a person’s: 

a) ability to understand all of the information that is relevant to this decision to be 
made or taken; and  

b) ability to understand the possible implications of the decision in question.   

 

SOCIETAL ISSUES:  SITUATIONS AND STORIES OF POOR PLANNING, ABUSE, 
NEGLECT AND FRAUD 

Marriage and Other Spousal Relationships  

Marriage is a right of passage that carries with it intense, personal, familial and societal 
significance. Most people marry, and many more than once. It is a ritual that is familiar, 
comforting, and celebratory.  However, in addition to the emotional, familial, and cultural 
importance of marriage, marriage also brings with it significant legal and property 
implications.  The act of marriage not only alters an individual’s personal life, but also 
his/her financial life. 

Historically, there were very few financial and legal protections for separated spouses. 
Today however, there are many protections for the financial protection of spouses on 
separation and divorce. For instance, in Ontario, marriage revokes a Will. If a Will does 
not provide for the spouse, the surviving spouse would be entitled to inherit pursuant to 
the provincial legislation on intestacy.  
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Additionally, there are provincial legislative provisions which provide for dependant 
spouses in that a claim can be brought against the estate of the deceased spouse for 
an award of proper and adequate support.  These claims are claims for dependant’s 
support.  

Spouses can also make an election under the Family Law Act (“FLA”) legislation which 
provides for a division of net family property upon the death of a spouse in favour of the 
surviving spouse.  

Dependant support claims and FLA elections are frequently litigated, particularly in 
situations of second or third marriages where there is an inclination to provide for the 
children of the first marriage, and hence proper protections are not always put into effect 
in respect of relationships in later life.  

Whether married or in a common law spousal relationship, a surviving spouse would be 
entitled to apply under Ontario legislation for support in a situation where a deceased 
person, prior to death, was providing support, or was under a legal obligation to do so 
immediately before death, but failed to make adequate provision for the proper support 
of his/her dependant on death. 

For unmarried cohabitating spouses, there are other remedies where the deceased 
spouse has not provided for the surviving spouse on death. Some of these remedies 
are equitable claims at law.  

The point of highlighting these issues is to ensure that you are financially protected 
within your relationships and particularly in later life.  Ensure that proactive steps are 
taken by you when you enter into a relationship where there are certain financial 
implications for all involved.   

Consider consulting a lawyer and ensuring that you have complete understanding and 
knowledge of both your legal rights and your legal obligations. The death of a spouse 
could create financial hardship on the surviving spouse; hardship that may be 
unexpected, have unintended consequences, and could have been planned for.  

Similarly, if it is your intention to provide for your children, a re-marriage may have 
unintended consequences on your future plan, and on heirs that you expect to benefit.  
In Ontario, marriage can revoke one’s Last will and Testament.  

Moreover, where there are divorced spouses, subsequent spouses, and a current 
spouse, case law in Ontario suggests that on death, the court may find that there are 
concurrent spouses. If there are concurrent spouses, then technically there can be 
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concurrent spousal claims, which again, if not understood, may have unintended 
consequences and financial implications.  

The complicated circumstances of fractured families add a layer of complexity to the 
mosaic of legislation and case law that establishes the claims available to living and 
deceased spouses.  For this reason, it is important to plan for the future, not just in 
respect of illness, disability and capacity, but also for death.  This brief discussion is 
intended to illustrate that it is important to plan for purposes of determining who your 
estate should go to on death, to ensure that the planning takes into consideration a 
surviving spouse and his or her support. 

PREDATORY MARRIAGES 

The ramifications of marriage can be particularly damaging if the marriage is predatory; 
where unscrupulous individuals prey upon older adults with diminished reasoning ability 
for their own financial profit. Marriages in the absence of family and estate planning can 
dramatically alter the legal and financial obligations of spouses and have very significant 
consequences on testate and intestate succession, to such an extent that spouses are 
given primacy over the heirs of a deceased person’s estate.  As the aging population 
increases, and so too, a populous with cognitive impairment, the prevalence of these 
marriages will only increase, as will the importance of understanding the relevance of 
capacity as it relates to marriage.  

The issue of capacity to marry and divorce is one that is evolving in our law.  While the 
traditional view of the requisite capacity to marry reflected an understanding that 
marriage is “simple” and that therefore one only needs a basic understanding of the 
requirements of marriage to have the requisite capacity to marry, the historic case law 
also suggest that capacity to manage one’s personal care and perhaps one’s property is 
required for one to have capacity to marry.  Other suggestions have been made that the 
requisite standard or factors to determine capacity to marry must be more robust and 
should incorporate an appreciation of the effect that a marriage has on one’s property 
and children.  More recently, calls have been made to raise the standard for capacity to 
marry so as to protect those who are vulnerable.  

While the legal and financial implications of marriage are intended to prioritize equal 
treatment as spouses and to ensure that partners to a marriage are protected 
financially, those who have less than honourable intentions can also benefit.  In 
predatory marriages, an (often) older adult is financially exploited by someone who 
seeks to marry them and enjoy the financial benefits proffered by family and estate 
legislation.  
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With the increasing longevity of the population comes an increase in the occurrence of 
medical issues affecting cognition. Civil marriages are solemnized with increasing 
frequency in circumstances where one party to the marriage is incapable of 
understanding, appreciating,  and formulating a choice to marry – perhaps because they 
are afflicted with one of the disabilities mentioned within this paper.  

Case Example  

The following example from an Ontario case illustrates the potential for the financial 
exploitation of older adults via predatory marriages:  An 88 year old man’s wife died.  He 
entered a retirement home. A 31 year old waitress at the retirement home took the man 
out of the retirement home one day and they were married.  Two days after the 
marriage, the newly married couple attended a lawyer’s office and instructed a lawyer to 
prepare a power of attorney on behalf of the 88 year old man in favour of his 31 year old 
wife. The lawyer was also instructed to do a Will leaving all of the 88 year old man’s 
property to the new wife.   

In the judgment, the court found that the man’s judgment was severely impaired and 
that there was persuasive medical evidence, including a capacity assessment, which 
found the 88 year old man incapable of managing his property. Indeed, the court found 
that the Will was invalid for reasons of lack of testamentary capacity and undue 
influence by the 31 year old wife.  But, for legal reasons beyond the scope of this paper, 
the court was unable to set aside the marriage. Accordingly, since the marriage was 
valid even though the Will was set aside, the spouse benefitted financially pursuant to 
the provisions of the law of intestate succession. The attorneys under POA, the 
children, were able to do anything substantial to protect their father during his life.  

The revocation of a Will on marriage can similarly work a harsh result on the intended 
heirs of a deceased’s estate, while over compensating the surviving spouse.  

Even if the capacity required to enter into a marriage were quite high, and the rule 
automatically revoking a Will on marriage were abolished, predatory marriages would 
remain a risk.  There will still be incentive for unscrupulous people to marry vulnerable 
individuals, to exploit claims which may arise out of the marriage.  However, both of 
these changes would prevent the substantial windfall of an inheritance that is currently 
automatic.  

Often in situations of predatory marriages, the person whose marriage is to be 
challenged at a later date may have been alienated by the predator, resistant to being 
assessed or may be under the undue influence of the predator.  Setting aside the 
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marriage, and the consequences thereof, may be very difficult and costly, both 
financially and emotionally.  

ABUSE 

The abuse of older adults, is often defined as any act, or omission that harms a senior 
or jeopardizes his/her health or welfare. The World Health Organization defines abuse 
of older adults as “a single or repeated act/action, or lack of appropriate action, 
occurring in any relationship where there is an expectation or obligation of trust that 
cause harm or distress to an older person”.  

Legal abuse of older adults does take many forms.  The abuse of trust can involve a 
legal instrument or construct. Part of the objective of this paper is to identify not only 
demographic and societal changes and highlight the importance of unknown future 
events which necessitate planning for protective purposes, but also to discuss the ways 
in which effective planning may be carried out. One of these ways is to give careful 
consideration to who you choose to look after your affairs in the event of future 
disability, illness, or incapacity. One of the vehicles for exercising that choice is the 
power of attorney document.  

The Power of Attorney Document as a Planning Tool 

The power of attorney document can be a useful planning tool.  It can be a good 
planning instrument, yet there are also risks associated with the use of the power of 
attorney document. We will discuss below in depth the power of attorney instrument, its 
form, content and protective qualities. 

Risks 

It is important to understand and acknowledge that the power of attorney document can 
be a very powerful document if used abusively, or fraudulently, and therefore can also 
be a dangerous instrument.   

It is important that all of us ensure that we understand the extent of the powers 
bestowed by these documents.  Attorneys appointed pursuant to power of attorney 
documents do not always do the job that they are supposed to do ethically and within 
the confines of the law.  Attorneys cannot always be trusted to act in an honest and 
trustworthy manner. There is an extremely high risk that a vulnerable older adult or 
incapable person may fall victim to financial abuse because the chosen attorney abuses 
their authority or because a predatory attorney obtains a power of attorney through 
abuse or deceit for exploitative purposes.  
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Fraud 

There is a risk of fraud and abuse with respect to these documents. In the same way 
that a predator may marry an individual for financial exploit, a predator may procure a 
power of attorney from a vulnerable person who is incapable of granting a power of 
attorney. Because power of attorney documents do not necessarily require the services 
of a lawyer to draft them, and because they are readily available on the internet, as long 
as the document is compliant with the legislative requirements, the document could be, 
or could appear to be, valid.   

Similarly, even if the power of attorney document is validly granted, it can be 
fraudulently or imprudently used for the sole purposes of a self-interested attorney.  This 
misuse of the power of attorney document constitutes a breach of fiduciary duty; in 
other words, a breach of trust.  

The attorney may make unauthorized, questionable or even speculative investment 
decisions. Often we see that an attorney inappropriately deals with jointly held assets 
and accounts, having the effect of interfering with a grantor’s estate plan.  An attorney 
has the ability to misappropriate assets.  The use of fraudulently obtained power of 
attorney documents is an increasing concern.  Older adults are particularly highly 
susceptible to such fraud. Identity theft and fraud is also on the rise. Fraudsters seeking 
monies through scams are also targeting older and vulnerable adults. 

The incidence of mortgage fraud by means of fraudulent power of attorney documents 
has risen sharply in recent years.  The most common forms of title fraud involve 
fraudsters using stolen identities or forged documents to transfer a registered owner’s 
title to himself/herself without the registered owner’s knowledge. The fraudster then 
obtains a mortgage on this property and once the funds are advanced on the mortgage, 
he/she disappears.  

The incidence of financial fraud with respect to elderly victims is on the increase, not 
just in Canada. Statistics tell us that more than two-thirds of the victims defrauded were 
defrauded by someone close to them.  

Sadly, our case law provides many examples of fraudulent use of power of attorney 
documents.  Here are just a few: 

Case Example 

While a husband was abroad, his wife and son used a forged power of attorney to sell a 
residential property that he owned. The wife and son used another forged power of 
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attorney to withdraw funds from the husband’s RRSP and bank account. The wife then 
used the proceeds from the sale of the first house to purchase two subsequent houses. 
The only means by which this could be remedied was an action commenced by the 
husband.  This case is a sober reminder that these documents are very powerful. The 
legislation authorizes an attorney under a power of attorney for property document to do 
anything on behalf of the grantor of the power of attorney but make a Will.  

Case Example 

A married couple separated.  The wife had suffered from multiple sclerosis for 15 years 
was confined to a wheel chair.  She was only able to walk short distances with a walker.  
Each retained lawyers and negotiations commenced with a view to resolving the 
property and support issues as between them. The lawyer for the wife forwarded a draft 
separation agreement to the husband’s lawyer. Apparently, the terms of the separation 
agreement were not acceptable to the husband.  In turn, the husband complained to the 
necessary authorities that his wife was demonstrating an inability to manage her 
finances. This complaint triggered the mechanisms of legislation addressing incapacity. 
A hearing was held before the Consent and Capacity Board in Ontario (the “CCB”).  The 
CCB adjudged the wife to be incapable of managing her financial affairs and incapable 
of consenting to a placement in a care facility.  

In the end, only on appeal, the CCB’s decision was set aside, the court having found 
that the CCB erred in law.  

Case Example 

A widow and her son each owned 50% of the widow’s residence.  At a time when she 
was being treated for Alzheimer’s and was experiencing  memory loss, her son took her 
to a lawyer and had a continuing power of attorney for property granted in his favour, 
which took effect on the date of execution. Thereafter, her son transferred her 
ownership in the property to himself. Indeed, his mother’s Will divided her assets 
equally amongst her five children. Had court action not been initiated, the estate would 
have been depleted since her interest in her property extinguished by the son illegally 
under a power of attorney. 

Case Example 

A daughter accompanied her mother to her mother’s lawyer’s office where she had her 
mother execute powers of attorney appointing the daughter as her attorney. Before 
executing the documents, the daughter translated the documents to her mother, whose 
primary language was Vietnamese.  The other children later sought a declaration that 
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the powers of attorney were invalid on the basis that the daughter, with whom the 
mother lived with at the time and on whom the mother was substantially dependant, 
exercised undue influence over her.  Not only was the daughter the only person to have 
translated both documents, but she also translated the lawyer’s advice about those 
documents.   

Case Example 

One of the widow’s two daughters invited her mother to stay with her while the mother’s 
home was being painted.  What thereafter ensued, as described by our court, was “a 
disgraceful tug-of-war over the widow, clearly motivated by the daughter’s desire to 
obtain some or all of the widow’s assets”.  During this brief visit, the daughter took her 
mother to a lawyer and had her execute powers of attorney for personal care and for 
property in her favour.  Not only did the daughter instruct the lawyer, with her mother 
present, but the daughter also explained the documents to her mother in Polish, and no 
one else in the room understood Polish.  Shortly after, and as described by the court, 
“before the ink dried” the daughter used the power of attorney to transfer $200,000.00 
from the joint account in her mother’s name and other sisters’ names into her own 
account. Without court intervention, this injustice would have left the mother destitute.  

Case Example 

A husband put certain property into his wife’s name without her knowledge for the 
purposes of defeating his creditors. The husband had a general power of attorney over 
his wife’s property. A disagreement developed between them and the husband, using 
the power of attorney document, transferred the property into his own name. The wife 
sued to have the property re-transferred to her. At first instance, the judge dismissed the 
action, and only on appeal did the Court of Appeal reverse the action, finding that the 
transfer by the husband to himself transgressed the principles of the law of agency, and 
was void.  

Case Example 

A son brought an urgent motion before the court on the ground that he had been 
compelled to remove his mother from her home on the basis of information received 
from her care giver that she was being fed.  Competing guardianship applications were 
issued amongst feuding siblings struggling for control of their mother’s financial and 
personal care decisions. In the end, the court appointed a trust company to manage the 
financial affairs and appointed one of the family members to manage the personal care 
affairs.  The court was very critical of the actions of one or more of the children, and 
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described one of the issues as follows: “it is difficult to find words to describe adequately 
his [the grandson’s] misconduct. Suffice it to say, by, in effect, kidnapping his 
grandmother, he demonstrated that he was not prepared to work within the legal 
framework of a guardianship…”.  

AWARENESS AND PREVENTION  

The point of all these stories is to illustrate the need to be alert to the possibility of 
abuse, neglect and fraud.  The risks to older adults who may be cognitively impaired, 
vulnerable, dependant, and/or incapable, are heightened when there is no plan to 
address what will happen with respect to the care of their person and the management 
and care of their property. Fraudulently obtained or fraudulently used documents can 
wreak havoc for individuals. To that end, as lawyers, we advise our clients and 
colleagues when dealing with powers of attorney to be cautious and vigilant, to make 
enquiries, and to be constantly aware of both the risks and the benefits that attach to 
the preparation and use of power of attorney documents.  

PLANNING AHEAD 

The Merits of the Plan 

The Power of Attorney Document Generally: 

The power of attorney document (the “POA”) has long been viewed as one way in which 
a person can legally protect their health and their financial interest by planning in 
advance for when they become ill, infirm, or incapable of making decisions. The POA is 
also seen as a means to minimize family conflict during one’s life time and prevent 
unnecessary, expensive, and avoidable litigation. Often, however, it causes a great deal 
of family disharmony. In our experience, we have seen attorneys use the powers 
bestowed upon them pursuant to the POA documents as a means to provide the 
physical, emotional, and financial care that their vulnerable loved ones need. We have 
also seen it used as a means of protection against predators, of which there is a very 
real risk. 

POA’s are generally a good planning vehicle but they are not the only means of 
planning for disability. It is important to know that POA documents granting and 
appointing attorneys are based on statutory principles to guide them. The governing 
legislation which become important are primarily the Substitute Decisions Act, 1992 
S.O. 1992 c.30, the Health Care Consent Act, 1996 S.O. 1996 c.2. Other inter vivos 
planning may include the use of trust vehicles and tax planning. 
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WHAT IS A POWER OF ATTORNEY? 

Put summarily, a POA is an instrument that facilitates the maintenance or control over 
one’s affairs by enabling the grantor of the power to plan for an extended absence, 
infirmity, and even incapacity. Proper, thoughtful, preparation allows the grantor of the 
POA to require an attorney to take legal steps to protect the grantor’s interests and 
wishes within the confines of the governing legislation.  

In Ontario, there are 3 types of POA’s: 

1. The general form of a POA for property which is made in accordance with the 
Powers of Attorney Act, R.S.O. 1990, c. P. 20; 

2. The Continuing Power of Attorney for Property (“CPOAP”) pursuant to the 
provisions of the Substitute Decisions Act; and  

3. The Power of Attorney for Personal Care (“POAPC”) pursuant to the provisions 
of the Substitute Decisions Act. 

 

 

A POA for property can be used to grant:  

• A specific or limited authority;  
• A general authority granting the power to do all that is permissible under the 

governing principles and legislation; and  
• A continuing authority which survives subsequent incapacity.  

 

A POA for personal care can be used to grant powers exercised during incapacity only.  

SELECTING THE RIGHT ATTORNEY(S) 

In advance of executing a POA document, one must be made aware of the fact that 
there is a very real risk of fraud and abuse with respect to these documents as has 
been set out above. Indeed, the most important advice that we as lawyers could give a 
potential grantor of a CPOAP or a POAPC is to carefully choose their attorney(s). In 
addition, much emphasis should be placed on the fact that the most important 
characteristics that one should look for in a would-be attorney are:  honesty, integrity, 
and accountability.  You must be able to trust implicitly the person that you choose to 
appoint as your attorney. You should have full and frank discussions with your chosen 
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attorney to advise them that they have been chosen as an attorney and to make them 
aware of what your expectations are.  

FINANCIAL – THE CONTINUING POWER OF ATTORNEY FOR PROPERTY 

The CPOAP 

A CPOAP is commonly used to ensure that the financial affairs of an individual are 
looked after, in circumstances where that person is unable to look after them on their 
own, whether temporarily, as agent, or permanently with incapacity.  

Pursuant to the Substitute Decisions Act, a CPOAP is valid as a continuing authority for 
property management if: 

• The document states that it is a continuing power of attorney; or  
• The document expresses the intention that the authority given may be exercised 

during the grantor’s subsequent incapacity to manage property.  
 

A person is considered incapable of managing their property if they are unable to 
understand information that is relevant to making a decision in the management of their 
own property or unable to appreciate the reasonably foreseeable consequences of a 
decision or lack of a decision. A CPOAP document can be limited to specific dates, or 
contingencies, and/or it can continue during the incapacity of the grantor, hence the 
name “continuing power of attorney for property”.  

To have a valid CPOAP, the attorney needs to be appointed before the grantor 
becomes incapable of giving it. The legal criteria for capacity to grant or revoke a 
CPOAP is different from that of capacity requisite to manage property to the extent that 
the Substitute Decisions Act specifically states that a person can be capable of giving or 
revoking a CPOAP, even if he/she is incapable of property management.  

Much to the surprise of many, the CPOAP is effective immediately upon signature, 
unless there is a provision or some sort of triggering mechanism in the document which 
directs that it will come into effect in accordance with a specified date or event, such as 
incapacity of the grantor. If the POA documents specifies that the power does not 
become effective until incapacity, there should be a means for determining that 
incapacity, failing which, the grantor and the attorney should be aware of the provisions 
of the legislation which does offer some guidance.  
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The powers granted to an attorney acting on behalf of an incapable person are 
extensive. An attorney operating under a CPOAP has the power to do anything on 
behalf of the grantor that the grantor could do if capable, except make a Will. These 
powers are subject to the Substitute Decisions Act provisions and any court imposed 
conditions.  

Similarly, there are guidelines for the execution, resignation, revocation, renunciation 
and termination of a CPOAP and they too, can be found in the legislation.  

Tailor to your needs 

It is important that when taking the initiative to plan for future disability, illness or 
incapacity, that you have the document tailored to your specific needs requirements and 
that the document grants the powers that you wish to have granted. Substantively, as 
long as your wishes do not run afoul of the legislative requirements, anything can be 
drafted into the POA document that you wish to see happen. In fact, the more guidance 
given, and clarity provided, the better for the prevention of future litigation and for 
guidance to the attorney managing your affairs.  

Often, these documents are simply drafted in accordance with the precedent, perhaps 
obtained online from the Ministry of the Attorney General website. However, these 
documents can be used to draft and provide for substantive provisions with respect to 
financial management, including tax and trust planning. It is important to seek proper 
legal advice. 

Notably, perhaps a POA document is not the only means within which you have an 
opportunity to plan for disability, illness, and incapacity. There are various trust 
instruments, and other means of effective planning together with estate planning, which 
may provide added financial management guidance and security.  

POWER OF ATTORNEY FOR PERSONAL CARE AND ADVANCED PLANNING 
INITIATIVE  

A POAPC enables the individual grantor when capable, the opportunity to appoint a 
person or persons to make personal care decisions on their behalf in the event that they 
are found to be incapable of doing certain things respecting their personal care and 
treatment decisions on their own. An individual or grantor is considered incapable of 
their personal care if unable to understand information relevant to: 

• Health care; 
• Nutrition;  
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• Shelter;  
• Clothing; 
• Hygiene; or  
• Safety  

 

or if unable to appreciate the reasonably foreseeable consequences of a decision or 
lack of a decision respecting same. As with the different legal criterion for assessing 
capacity for managing property, and giving or revoking a CPOAP, the legislation also 
provides the criterion required for the capacity to make personal care decisions and to 
grant or revoke a POAPC. Again, the legislation specifically provides that a person may 
be capable of granting or revoking a POAPC even if he/she is mentally incapable of 
making personal-care decisions of the nature listed above.  

There are limitations on who an individual grantor may appoint as their attorney 
pursuant to the POAPC.  The legislation prohibits a person who provides health care, or 
residential, social, training or support services to the grantor for compensation, from 
acting as an attorney for personal care, unless the attorney is a spouse, partner, or 
relative of the grantor, in which case, they are permitted to act.  

When making decisions on an incapable person’s behalf, the attorney for personal care 
is required to make decisions in accordance with the legislation.  

Further guidance respecting consent to treatment decisions is also found in the Health 
Care Consent Act.   

Additionally, an attorney must use reasonable efforts to act in accordance with the 
known wishes or instructions of the incapable person as ascertained while capable, or 
otherwise to act in the incapable person’s “best interests” guided by the legislation and 
common law.  

To act in the incapable person’s “best interests” the attorney as substitute decision 
maker, must consider the values and beliefs of the grantor in question, their current 
incapable wishes if ascertainable, whether the decision will improve the grantor’s 
standard and quality of life, or otherwise either prevent it from deteriorating, or reduce 
the extent or rate at which the quality of the grantor’s life is likely to deteriorate, and 
whether the benefit of a particular decision outweighs the risk of harm to the grantor 
from alternate decisions.  
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A POAPC is generally considered to be a very flexible vehicle or instrument for assisting 
an individual with personal care decisions, when and if it becomes necessary to do so.    
Indeed, it is increasingly viewed as a planning tool for the end of a person’s life.  

For a POAPC to be particularly useful, it should and often does not contain detailed 
instructions. The instructions must be drafted clearly and concisely.  

Attorneys for personal care should, and in my view, must be informed that written 
wishes and oral wishes have equal weight, and that later capable wishes take 
precedence over earlier wishes. It is at this juncture that discussions with the family 
members can be beneficial, noting of course, that the attorney must ensure that the 
incapable person’s independence is fostered. The attorney must also assist in choosing 
the least restrictive or intrusive courses of treatment or action. It is important to 
understand that an attorney for personal care is not a care provider, rather is a 
substitute decision maker, or assisted decision maker in that he/she provides 
assistance to the compromised person to make decisions.  

Another problem often faced by attorneys concerns the appointment of too many 
attorneys. Often the attorneys cannot easily work together. Often the governing 
document is drafted such that it makes the appointment joint and several and one or 
more of the attorneys act severally without keeping the others informed, yet curiously 
the other are liable for the joint and several actions of the one attorney. Guidance 
regarding the execution, revocation, renunciation, resignation and termination of 
POAPC’s can be found in the legislation.  

CONCLUDING REMARKS ON PLANNING 

We have set out the changing social demographics relevant to the importance for 
planning for the future. Specific life examples of abuse, fraud, and hence tragedy, have 
been conveyed.  

Even our courts have recognized the importance of planning. In the case Re Baranek 
Estate, a judge of our Ontario Superior Court of Justice, Justice D. Brown, set out a 
judicial cry for change: 

In his comments which I will set out here, much insight can be gleaned for those who 
have the opportunity to plan for the future.  Justice Brown stated: “the so-called “battle 
of competing powers of attorney” is emerging as a growing area of litigation. This 
is a most unhealthy development. I suspect that when the legislature pass the 
Substitute Decisions Act back in 1992, and intended to put in place a legal 
framework which would protect the affairs of the vulnerable elderly, not spawn a 
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new breed of litigation which would see the hard-earned money of the vulnerable 
being exposed to claims for the payment of legal fees incurred by those whom 
they had appointed to protect their interest…[…][T]he inter-attorney litigation 
which erupted in this case is symptomatic of a much larger problem which, as 
Ontario’s population ages, risks turning into a very serious social issue. Indeed, I 
think the time may have arrived for the legislature of this province to look into 
this problem of litigation involving competing powers of attorney, especially 
involving subsequent powers of attorney made during the latter periods of a 
person’s life when they are vulnerable to pressure, in order to see whether new 
protections are required to ensure that the assets of the vulnerable are used for 
one purpose only – the satisfaction of the needs of the vulnerable elderly while 
they are alive”. 

To that end, it is evident that planning for the future is within an individual’s control and 
should not be dismissed.  It is important to exercise planning in a cautious manner, 
being vigilant, aware and alert to the possibilities of abuse. Enquiries should be made. 
Professionals should be consulted.  

RESOURCES 

Available resources and tools should be investigated. Some of the resources and tools 
that we can recommend can be accessed on our website: 

Elder Law resources can be found at Whaley Estate Litigation website: 
http://whaleyestatelitigation.com/practice/elderlaw.html; and  
http://whaleyestatelitigation.com/blog/2012/01/british-columbia-law-institute-report-on-
elder-and-guardianship-mediation/ 
http://bit.ly/13Vc1Jr 
 
 
 
 
 
This paper is intended for the purposes of providing information only and is to be used only for the 
purposes of guidance. This paper is not intended to be relied upon as the giving of legal advice and does 
not purport to be exhaustive. 
 
Kimberly A. Whaley, Whaley Estate Litigation,                                                                      June   2013 
 


